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COMMENTARIES 


PAWS or ENGLAND. 


Book THE SECOND. 


Or THE RIGHTS x THINGS. 


CHAPTER DHE FIRST. 


GR@ePR OPE RLY, 1.N GENERAL, 


. 


HE former book of thefe commentaries having 
treated at large of the yura perfonarum, or fuch 
rights and duties as are annexed to the perfons of 
men, the objects of our enquiry in this fecond book 
will be the yura rerum, or, thofe rights which a 

man May acquire in and to fuch external things as are uncon- 
nected with his perfon. ‘Thefe are what the writers on natural 
Jaw itile the rights of dominion, or property, concerning the 
_ Mature and original of which I thall firft premife a few obferva- 


tions, before I proceed to diftribute and confider its feveral objects. 
Vou. IL. A. . THERE 


ba 


The RIGHTS Boox Il. 


Tiere is nothing which fo generally {trikes the imagination, 
and engages the affections of mankind, as the right of property; 
or that fole and defpotic dominion which one man claims and ex- 
ercifes over the external things of the world, in total exclufion of 
the right of any other individual in the univerfe. And yet there 
are very few, that will give themfelves the trouble to confider the 
original and foundation of this right. Pleafed as we are with the 
potfefiion, we feem afraid to look back to the means by which it 
was acquired, as if fearful of fome defect in our title; or at beft 
we reft {atisfied with the decifion of the laws in our favour, with- 
out examining the reafon or authority upon which thofe laws 
have been built. We think it enough that our title is derived by 
the grant of the former proprietor, by defcent from our ancef- 
tors, or by the laf will and teftament of the dying owner; not 
caring to reflect that (accurately and ftriétly fpeaking) there is no 
foundation in nature or in naturallaw, why a fet of words upon 
parchment fhould convey the dominion of land; why the fon 
fhould havea right to exlude his fellow creatures from a deter- 
minate fpot of ground, becaufe his father had done fo before 
him; or why the occupier of a particular field or of a jewel, . 
when lying on his death-bed and no longer able to maintain 
poffefiion, fhould be entitled to tell the reit of the world which 
of them fhould enjoy it after him. ‘Uhefe enquiries, it mutt be 
owned, would be ufelefs and even troublefome in common life. 
It is well if the mafs of mankind will obey the laws when made, 
without icrutinizing too nicely into the reafons of making them. 
But, when law is to be confidered not only as matter of practice 
put alfo as a rational fcience, it cannot be improper or ufelels to 
éxamine more deeply the rudiments and grounds of thefe poli- 
tive conftitutions of fociety. | 
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* [wn the beginning of the world, we are informed by holy 
writ, the all-bountiful creator gave to man, ‘« dominion over all 
« the earth; and over the fith of the fea, and over the fowl of 
 theair, and over every living thing that moveth upon the 

6 earth’. 


- 
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“* earth*.”’ This is the only true and folid foundation of man’s 
dominion over external things, whatever airy metaphyfical no- 
tins may have been ftarted by fanciful writers upon this fubject. 
The earth therefore, and all thines therein, are the general pro- 
perty of all mankind, exclufive of other beings, from the imme- 
diate gift of the creator. And, while the earth continued bare of 
inhabitants, it isreafonable to fuppofe, that all was in’ common 
among them, and that every one took from the public ftock to 
his own ufe fuch things as his immediate neceffities required. 


THEse general notions of property were then fuflicient to 
anfwer all the purpofes of human life; and might perhaps {till 
have anfwered them, had it been poflible for mankind to have 
remained ina ftate of primaeval finiplicity :-as may be collected 
from the manners of many American nations when firft. difco- 
vered by the Europeans ; and from the antient method. of living 
among the firft Europeans themfelves, if we may. credit either 
the memorials of them preferved in the golden age of the poets, - 
or the uniform accounts given by hittorians of thofe times, 
wherein ‘ erant omnia communia et indivifa omnibus, veluti unum 
“ cuntiis patrimonium effet.’ Not that this communion of foods 
feems ever to have been applicable, evenin the earlich ages, to 
ought but the /wb/?ance of the thing; nor could it be extended to 
the wfeofit. For, by the law of nature and reaion, he who firft 

_began to ufe it, acquired therein a kind of tranfient property, 
that lafted fo long as he was ulfing it, and no longer®: or, to’ 
{peak with greater precifion, the right of pofleffion continued for 
the fame time only that the a of poffeffion lafted. Thus the 
ground was in common, and no part of it was the permanent 
property of any man in particular: yet whoever was in the Oc- 
cupation of any determinate fpot of it, for reft, for fhade, or the 
dike, acquired for the time a fort of ownerthip, from which it 
would have been unjuit, and contrary to the law of nature, to 
have driven him by force; but the inftant that he quitted the | 
. } A 2 , : ule 
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ufe or occupation of it, another might feife it without injuftice. 
Thus alfo a vine or other tree might be faid to be in common, 
as all men were equally entitled to it’s produce; and yet any 
private individual might gain the fole property ot the fruit, which 
he had gathered for his own repaft. A doétrine well illuftrated 
by Cicero, who compares the world toa great theatre, which is 
common tothe public, and yet the place which any man hag 
taken, is for the time his own.* 


But when mankind increafed in number, craft, and ambi- 
tion, it became neceflary to entertain conceptions of more per- 
manent dominion; and to appropriate to individuals not the im- 
mediate w/e only, but the very ‘fubftance of the thing to be ufed. 
Otherwife innumerable tumults mutt have arifen, and the good 
order of the world been continually broken and difturbed, while 
a variety of perfons were ftriving who fhould get the firft occu- 
pation of the fame thing, or difputing which of them, had ac- 
tually gained it. As human life alfo grew more and more refined, 
abundance of conveniences were deviled to render it more eafy, 
commodious and agreeable; as habitations for fhelter and fafety, 
and raiment for ‘warmth and decency. But no man would be at 
the trouble to provide either, fo long as he had only an ufufruc- 
tuary property in them, which was to ceafe the inftant that he 
quitted pofleffion ;—if, as foon as he walked out of his tent, or 
pulled off his garment, the next firanger who came by would 
have aright to inhabit the one, and to wear the other. In the cafe 
of habitations in particular, it was natural to obferve, that even 
the brute creation, to whom every thing elfe was in common, 
maintained a kind of permanent property 1n their dwellings, ef- 
pecially for the protection oftheir young; that the birds of the 
air had nefts, and the beafts of the field had caverns, the invafion 
of which they efteemed a very flagrant injuftice, and would fa- 
crifice their lives to preferve them. Hence a property was foon 
eftablifhed in every man’s houfe and home-ftall; which feem to 
have been originally mere temporary huts or moveable cabins, 

| fuited 


d DQuemadmodum theatrum, cum commune fit, rete tamen dict poteft, ejus effe cum locum quem 
quifque occuparit.. De Fin, 1. 3. 6 206 
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fuited to the defign of providence for more fpeedily peopling the 
earth, and fuited to the wandering life of their owners, before 
any extenfive property in the foil or ground was eftablifhed. And 
there can be no doubt, but that moveables of every kind became 
fooner appropriated than the permanent fubftantial foil: partly 


becaufe they were more fufceptible of a long occupancy, which - 


might be continued for months together without any fenfible in- 
terruption, and at length by ufage ripen into an eftablifhed right ; 
but principally becaufe few of them could be fit for ufe, till im- 
proved and meliorated by the bodily labour of the occupant: 
which bodily labour, beftowed upon any fubject which before 
lay in common to all men, is univerfally allowed to give the faireft 
and moft reafonable title to an exclufive property therein. 


Tue article of food was a more immediate call, and there- 
fore a more early confideration. Such, as were not contented with 
the fpontaneous product of the earth, fought for a more folid re- 
frefhment in the flefh of beafts, which they obtained by hunting. 
But the frequent difappointments, incident to that method of pro- 
vifion, induced them to gather together fuch animals as were of 
4 more tame and fequacious nature; and to eftablifh a perma- 
nent property in their flocks and herds, in order to fuftain them- 
felves in a lefs precarious manner, partly by the milk of the 
dams, and partly by the fiefh of the young. The fupport of 
thefe their cattle made the article of water alfo a very important 
point. And therefore the book of Genefis (the moft venerable 
- monument of antiquity, confidered merely with a view to hif- 


tory) will furnifh us with frequent inftances of violent conten- 


tions concerning wells ; the exclufive property of which appears 
to have been eftablifhed in the firft digger or occupant, even 
-in fuch places where the ground and herbage remained yet in 
_ common. Thus we find Abraham, who was but a fojourner, af- 
ferting hisright to a wellin the country of Abimelech, and ex- 
acting an oath for his fecurity,‘* becaufe hehad digged that well’.”” 


And Ifaac, about ninety years afterwards, re-claimed this his fa- 
| | ther’s 
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ther’s property ; and, after much contention with the Philiftines, 
was fuffered to enjoy it in peace’. 


Aux this while the foil and pafture of the earth remained {till 
in common as before, and open to every occupant: except per- 
haps in the neighbourhood of towns, where the neceflity of a 
{ole and exclufive property in lands (for the fake of agriculture) 
was earlier felt, and therefore more readily complied with. Other- 
wife, when the multitude of men and cattle had confumed every 
convenience on one fpot of ground, it was deemed a natural right 
to feife upon and occupy fuch other lands as would more ealily 
fupply their necefiities. This practife is Mill retained among the 
wild and uncultivated nations that have never been formed into 
civil tates, like the Tartars and others in the eaft; where the 
climate itfelf, and the boundlefs extent ot their territory, con- 
{pire to retain them full inthe fame favage fate of vagrant h- 
berty, which was univerfal in the earlieft ages; and which Ja- 
citus informs us continued among the Germans till the .decline 
of the Roman empire’. Wehave alfo a ftriking example of the 
fame kind in the hiftory of Abraham and his nephew Lot”. 
When their joint fubftance became io great, that pafture and 
other conveniences grew fcarce, the natural confequence was 
that a ftrife arofe between their fervants ; fo that it was no 
longer practicable to dwell together. This contention Abra- 


‘ham thus endeavoured to compofe, “ let there be no firife, 


«© | pray thee between thee and me. Is not the whole land be- 
« fore thee? Separate thyfelf, I pray thee, from me. If thou 
<< wilt take the left hand, then I will go to the right; or if thou 
«© depart to theright hand, then | will go to the left.” This 
plainly implies an acknowleged right, in either, to occupy what- 
ever ground he pleafed, that was not pre-occupied by other tribes. 
«; And Lot lifted up his eyes, and beheld all the plain of Jordan, 
sc thatit was well watered every where, even as the garden of the 
« Lord. Then Lot chofe him all the plain of Jordan, and jour-. 
<< neyed eaft; and Abraham dwelt in the land of Canaan.” — 
Uron 


$ Gen. xxvi. 15,.18, &¢. campus ut nemus placuit. De mor. Germ. 36. 
= Colunt difcreti et diverfi 5 ut fons, ut hh Gen. ¢. xiii. 
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Upon the fame principle was founded the right of migration, 
or fending colonies to find out new habitations, when the mother- 
country was overcharged with inhabitants; which was practifed 
as well by the Phaenicians and Greeks, as the Germans, Scy- 
thians, and other northern people. And, fo long as it was con- 
fined to the ftocking and cultivation of defart uninhabited coun- 
tries, it kept ftri@ly within the limits of the law of nature: But 
how far the feifing on countries already peopled, and driving out. 
or maflacring the innocent and defencelefs natives, merely be- 
caufe they differed from their invaders in language, in religion, 
in cuitoms, in government, or in colour; how far fuch a con. 
duct was confonant to nature, to reafon, or to chriftianity, de- 
ferved well to be confidered by thofe, who have rendered their 
names immortal by thus civilizing mankind. : 


As the world by degrees grew more populous, it daily became 
more dificult to findout new {pots to inhabit, without encroach- 


ing upon former occupants ; and, by conitantly occupying the - 


fame individual fpot, the fruits of the earth were coniumed, and 
it’s fpontaneous produce deftroyed, without any provifion for a 
future fupply or fucceflion. It therefore became neceilary to pur~ 
fue fome regular method of providin § a conttant fubfiftance ; and 
this neceffity produced, or at leaft promoted and encouraged, the 
art of agriculture. And the art of agriculture, by a regular con- 
nexion and confequence, introduced and eftablithed the idea of a 
more permanent property in the foil, than had hitherto been re- 
ceived and adopted. It wasclearthat the earth would not pro- 
duce her fruits in fufficient quantities, without the afiiftance of 

tillaze: but who would be at the pains of tilling it, if another 
might watch an opportunity to feife upon and. enjoy the produ& 
of his induftry, art, and Jabour? Had not therefore a feparate 
property in lands, as well as moveables, been vefted in fome in- 
dividuals, the world mutt have continued a foreft, and men have 
been mere animals of prey ; which, according to fome philofo- 
phers, is the genuine {late of nature. Whereas now (fo gracioufly 


las 
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has providence interwoven our duty and our happinefs together) 
the refultof this very neceflity has been the enoblirig of the human 
fpecies, by giving it opportunities of improving it’s rational fa- 
culties, as well as of exerting it’s natural. Neceflity begat pro- 


“perty : and, in order to infure that property, recourfe was had to 


civil fociety, which brought along with ita long train of infepa- 
rable concomitants; ftates, government, laws, punifhments, and 
the public exercife of religious duties. Thus connected together, 
st was found that a part only of fociety was fufficient to provide, 
by their manual labour, for the neceflary fubfiltance of all; and 
leifure was given to others to cultivate the human mind, to in- 
vent ufeful arts, and to lay the foundations of {cience. 


Tue only queftion remaining is, how this property became 
adually vefted; or what it is that gave aman an exclufive right 
to retain in a permanent manner that fpecific land, which before 
belonged generally to every body, but particularly to nobody. 
And, as we before obferved that occupancy gave the right to the 


temporary #/é of the foil, {o it isagreed upon all hands that oc- _ 


cupancy gave alfo the original right to the permanent property in 


the fubftance of the earth itfelf; which excludes every one elfe 


but the owner from the ufe of it. There is indeed fome diffe- 
rence among the writers on natural law, concerning the reafon 


why occupancy fhould convey this right, and inveft one with this | 


abfolute property: Grotius and Puffendorf infifting, that this 
right of occupancy is founded upon a tacit and implied affent of 
all mankind, that the firft occupant fhould become the owner ; 
and Barbeyrac, Titius, Mr Locke, and others, holding, that there 
is no fuch implied affent, neither is it neceflary that there fhould 
be; for that the very act of occupancy, alone, being adegree of 
bodily labour, is from a principle of natural juftice, without any 
confent or compact, fufficient of itfelf to gain a title. A difpute 
that favours too much of nice and fcholaftic refinement? How- 
ever, both fides agree in this, that occupancy isthe thing by 


which the title was in fact originally gained; every man feifing 


to his own continued ufe fuch fpots of ground as he found mott 


agreeable ~ 
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agreeable to his own convenience, provided he found them un- 
occupied by any one elfe. i 


Prop ERTY, both in lands and moveables, being thus origi- 
nally acquired by the firft taker, which taking amounts toa de- 
claration that he intends to appropriate the thing to his own ufe, 
it remains in him, by the principles of univerfal law, till fuch 
time as he does fome other act which fhews an intention to 
abandon it: for then it becomes, naturally fpeaking, pudlici juris 
once more, andis liable to be again appropriated by the next oc- 
cupant. So if oneis poflefled of a jewel, and cafts it into the 

fea ora public highway, this is fuch an exprefs dereliGtion, that 
a propertywill be veited in the firft fortunate finder that will {eife 
it to his own ufe. But if he hides it privately in the earth,. or 
other fecret place, and it is difcovered, the finder acquires no 
property therein; for the owner hath not by this a declared 
any intention to abandon it, but rather the contrary: and if he 
lofes or drops it by accident, it cannot be collected from thence, 
that he defigned to quit the poffeffion; and therefore in fuch 
cafe the property {till remains in the lofer, who may claim it 
again of the finder. And this, we may remember, is the doc- 
trine of the law of England, with relation to treafure trove |. 


Bur this method, of one man’s abandoning his property, 
and another's feifing the vacant pofleffion, however well founded 
in theory, could not long fubfit in fact. It was calculated 
merely for the rudiments of civil fociety, and neceflarily ceafed 
among the complicated interefts and artificial refinements of po- 
lite and eftablifhed governments. In thefe it was found, that 
‘what became inconvenient or ufelefs to one man was highly con- 
vement and ufeful to another; who was ready to give in ex- 
change for it fome equivalent, that was equally defirable to the 
former proprietor. Thus mutual convenience introduced com- 
mercial traffic, and the reciprocal transfer of property by fale, 

grant, or conveyance: which may.be confidered either as a con- 
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tinuance of the original pofleffion which the firft occupant had ; 
oras an abandoning of the thing by the prefent owner, and an 
- mediate fucceflive occupancy of the fame by the new proprie- 
tor. The voluntary dereliction of the owner, and delivering the 
poffefiion to another individual, amount to a transfer of the pro- 
perty 5 the proprietor declaring his intention no longer to occupy 
the thing himfelt, but that hisown right of occupancy fhall be 
vetted in the new acquirer. Or, taken in the other light, if I 
‘agree to part with an acre of my land to Titius, the deed of con- 
~weyance is an evidence of my intending to abandon the property; 
and Titius, being the only or firft man acquainted with fuch my 
sntention, immediately fteps in and feifes the vacant poflefiion : 
thus the confent exprefled by the conveyance gives Titius a good 
right again{l me ; and pofleflion, er occupancy, confirms that 
‘right againit all the world beiides. 
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Tue mof univerfal and eflectual way, of abandoning pro- 
perty, is by the death of the occupant: when, both the actual 
poffeffion and intention of keeping pofleflion ceafing, the pro- 
perty, which is founded upon fuch poffeflion and intention, ought 
alfo to ceafe of courfe. For, naturally fpeaking, the initant a 
man ceafes to be, he ceafes to have any dominion: elfe, if he 
had aright to difpofe of his acquifitions one moment beyond his 
life, he would alfo have a right to direct their difpofal fora mil- 
lion of ages after him ; which would be highly abfurd and in- 
convenient. All property muft therefore ceafe upon death, con- 
fidering men as abfolute individuals, and unconnected with civil 
fociety: for then, by the principles before eftablifhed, the next 
Smmediate occupant would acquire a right in all that the deceaied 
poffefled. But as, under civilized governments which are calcu- 
jJated for the peace of mankind, fuch a conititution would be 
productive of endlefs difturbances, the univerfal law of almoft 
every nation (which is a kind of fecondary law of nature) has_ 

_either given the dying perfon a power of continuing his property, 
by difpoling of his poffeflions by will; or, in cafe he neglects to 
difpofe of it, or is not permitted to make any difpolition at alte: 
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the municipal law of the country then fteps in, and declares who 
fhall be the fucceffor, reprefentative, or heir of the deceated ; 
that is, who alone fhall have a right to enter upon this vacant 
poffeiion, in order toavoid that confufion, which it’s becoming 
agam common would occafioni, And farther, in cafe no tefia- 
ment be permitted by the law, or none be made, and no heir can 
be found fo qualified as the law requires, itill, to prevent the ro- 
buit title of occupancy from. again taking place, the do@rine of 
efcheats is adopted in almoft every country ; whereby the fove- 
reign of the ftate, and thofe who claim under his authority, are 
the ultimate heirs, and fucceed to thof inheritances, to which 
no other title can be formed. 


Lue night of inheritance, or defeent to. the children and re- 
lations of the deceafed, feems to have been allowed much earlier 
than the-right of devifing by teflament. Weare apt to conceive 
at firit view that it has nature on it’s fide; yet we often miftake 
for nature what we find eftablifhed by lon g and inveterate cuftom. 


It is certainly a wife and effe@ual, but clearly a political, eftablith.. 


ment; fince the permanent right of property, vefted in the an- 
celtor himfelf, was no natural, but merely. a czvi/, right. It is 
true, that the tranfmiflion of one’s pofleflions to potterity has an 
evident tendency to.make a man a good citizen and a ufeful mem- 
ber of fociety: it fets the paflions on the fide of duty, and 
prompts aman to deferve well of the public, when he is fure 
that the reward of his fervices will not die with himfelf, but be 
tranfmitted to. thofe with whom he is conncéted by the deareft 
and moft tender affetions. Yet, reafonable as this foundation of 

the right of inheritance may feem, it is probable that it’s imme- 
_ diate original arofenot from {peculations altogether fo delicate and 
refined; and; if not from fortuitous circumttances, at leaft from 
a plainer and more fimple principle. A man’s children or neareft 
Yelations are ufually about him on his death-bed, and are the 


ig 
it is principally to prevent any vacancy the death of either the inheritance does net 
we etme. ° . 

7of poffeffion, that the civil Jaw -confiders fo properly defcend, as continue in the 
father and fon as one perfon ; fo that upon hands of the furviyor, Ff, a8. 2h 


B 2 earhielt 


12 The Rowe ws Boox IL. 


earlicht witnefles of his deceafe. They became therefore gene- 
rally the next immediate occupants, till at length in procefs of 
time this frequent ufage ripened into general law. And therefore 
alfo in the earlieft ages, on failure of children, a man’s fervants 
born under his roof were allowed to be his heirs ; being imme- 
diately on the fpot when he died. For we find the old patriarch 
Abraham exprefsly declaring, that “ fince God had given him no 
“© feed, his fteward Eliezer, one born in his houfe, was his heir*.”’ 


Wate property continued only for life, teltaments were ufe- 
lefs and unknown; and, when it becameinheritable, the inherit- 
ance was long indefeafible, and the children or heirs at law were 
incapable of exclufion by will. Till atlength it was found, that 
fo {ric a rule of inheritance made heirs difobedient and head- 
ftrong, defrauded creditors of their juft debts, and prevented 
many provident fathers from dividing or charging their eftates as 
the exigence of their familics required, This introduced pretty 
generally the right of difpofing of one’s property, OF a part of it, 
by teffament; that is, by written or oral inftructions properly wit- 
neffed and authenticated, according to the pleafure of the deceated ; 
which we therefore emphatically ftile his wi//. This was efta- 
plifhed in fome countries much later than in others. With us in 
England, till modern times, a man could only difpofe of one 
third of his moveables from his wife and children: and, in ge- 
neral, no will was permitted of lands till the reign of Henry the 
eighth; and then only of a certain portion: for it was not till 
after the reftoration that the power of devifing real property be- 
came fo univerfal as at prefent. 


Witxis therefore and teftaments, rights of inheritance and 
facceilions, are all of them creatures of the civil or municipal 
laws, and accordingly are in all refpects regulated by them ; every 
diftin@: country having different ceremoniesand requilites to make 
a teftament completely valid: neither does any thing vary more 
than the right of inheritance under different national eftablith- 

. ments. 


k Gen. xv. 3: 
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ments. In England particularly, this diverfity is carried to fuch 
a length, as if it had been meant to point out the power of 
the Jaws in regulating the fucceflion to property, and how fu- 
tileevery claim mutt be, that has not it’s foundation in the po- 
fitive rules of the flate. In perfonal eftates the father may fuc- 
ceed to his children ; in landed property he never can be their 
immediate heir, by any the remoteft poflibility : in general only 
the eldeft fon, in fome places only the younge(t,-in others all 


* thefons together, have a right to fucceed to the inheritance: in 


real eftates males are preferred to females, and the eldeft male 
will ufually exclude the reft ; in the divifion of perfonal eftates, 
the females of equal degree are admitted together with tHe males, 
and no right of primogeniture is allowed. 


Tuts one confideration may help to remove the fcruples of 
many well-meaning perfons, who fet up a miftaken confcience in 
oppofition to the rules of law. If a man difinherits his fon, by 
a will duly executed, and leaves his eftate to a ftranger, there 
are many who confider this proceeding as contrary to natural ju 
tice: while others fo fcrupuloufly adhere to the fuppofed inten- 
tion of the dead, that if a will of lands be attefted by only two 
witnelles inftead of three, which the law requires, they are apt 
to imagine that the heir is bound in confcience to relinquith his 
title to the devifee. But both of them certainly proceed upon 
very erroneous principles: as if, on the one hand, the fon had 


by nature a right to fucceed to his father’s lands; or as if, on 
the other hand, the owner was by nature intitled to direét the 


fucceflion of his property after his own deceafe. Whereas the 
law of nature fuggefts, that on the death of the poffefior the ef- 
tate fhould again become common, and be open to the next oc- 
cupant, unlels otherwife ordered for the fake of civil peace by the 
politive law of fociety. The pofitive law of focfety, which is 


_ with us the municipal law of England, direéts it to veft in fuch 


perfon.as the laft proprictor fhall by will, attended with certain 
requilites, appoint ; and, in defect of fuch appointment, to go 
to fome particular perfon, who, from the refult of certain local 
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conftitutions, appears to be the heir at law. Hence it follows, 
that, where the appointment is regularly made, there cannot be 
a fhadow of right in any one but the perfon appointed : and, 
where the neceflary requifites are omitted, the right of the heir 
is equally ftrong and built upon as folid a foundation, as the right 
of the devifee would have been, fuppoling fuch requilites were 
obferved. 


Bur, after all, there are fome few things, which notwith- 
fianding the gencral introduction and continuance of property, 
mut fill unavoidably remain in common ; being fuch wherein 
nothing but an ufufructuary property js capable of being had: 
and therefore they ftill belong to the firft occupant, during the 
time he holds poffeflion of them, and no longer. Such (among 


others) are the elements of light, air, and water ; which a man 


may occupy by means of his windows, his gardens, his mills, 
and other conveniences: fuch alfo are the generality of thofe 
animals which are faid to be ferae naturae, OY of a wild and un- 
tameable difpofition ; which any man may feife upon and keep 
for his own ufe or pleafure. All thefe things, fo long as they re- 
main in poffefion, every man has a right to enjoy without dif 
turbance; but if once they efcape from his cuftody, or he vo- 
juntarily abandons the ufe of them, they return to the common 
fiock, and any man elfe has an equal right to feife and enjoy them 


afterwards. 


Acatin; there are other things, in which a permanent pro- 
perty may fubfift, not only as to the temporary ufe, but alfo the 
folid fubftance ; and which yet would be frequently found with- 
out a proprictor, had not the wifdom of the law provided a re- 
medy to obviate this saconvenience. Such are forefts and other 
wafte grounds, which were omitted to be appropriated in the - 
general diftribution of lands: fuchalfo are wrecks, eltrays, and 
that fpecies of wild animals, which the arbitrary conftitutions of 
pofitive law have diftinguifhed from the reft by the well-known 


appellation of game. With regard to’thefe and fome others, as 
diftur- | 


Chiat ermal i se. |. 15 


difturbances and quarrels would frequently arife among indivi- 
duals, contending about the acquifition of this {pecies of pro- 
perty by firft occupancy, the law has therefore wifely cut up the 
_ rootof diflenfion, by veiling thethin gs themfelvesin the fovercign 
of the ftate ; or elfe in his reprefentatives, appointed and autho- 
rized by him, being ufually the lords of manors. And thus the 


legiflature of England has univerfally promoted the grand ends of 


civil fociety, the peace and fecurity of individuals, by fteadily 
purfuing that wife and orderly maxim, of afligning to every 
thing capable of ownerfhip a legal and determinate owner. 
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CHAPTER THE SECOND. 


Or REAL PROPERTY; AND, FIRST, OF 
| CORPOREAL HEREDITAMENTS. 


Al HE objects of dominion or property are things, as con- 
#  tradiftinguifhed from perfons : and things are by the law 
of England difiributed into two kinds ; things rea/, and things . 
perfonal. Things real are fuch as are permanent, fixed, andim- 
moveable, which cannot be carried out of their place; as lands 
and tenements: things perfonal are goods, money; and all other 
moveables; which may attend the owner’s perfon wherever he 


thinks proper to go. 


Iw treating of things real, let us confider firft, their feveral 
forts or kinds; fecondly, the tenures by which they may be hol- 
den; thirdly, the eftates which may be had in them; and, 
fourthly, the title to them, and the manner of acquiring and 


lofing it. 


‘Finst, with regard to their feveral forts or kinds, things 
real are ufually faid to confit in lands, tenements, or heredita- 
ments. Land comprehends all things of a permanent, fubftantial 
nature; being a word of a very extenfive fignification, as will 
prefently appear more atlarge. Tenement isa word of full greater 


extent; and though in it’s vulgar acceptation itis only applied to ~ 
7 houfes 
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houfes and other buildings, yet in it’s original, proper, and legal 
fenfe it fignifies every thing that may be holden, provided it be 
of a permanent nature; whether it be of a fubftantial and fentible, 
or of an unfubftantial ideal kind. Thus /iberum tenementum, 
franktenement, or frechold, is applicable not only to lands and 
other folid objects, but alfo to offices, rents, commons, and the 
like *: and, as lands and houfes are tenements, fo isan advowfon 
a tenement; and a franchife, an office, a right of common, a. 
peerage, or other property of the like unfubftantial kind, are, all 
of them, legally {fpeaking, tenements>. But an hereditament, fays 
fir Edward Coke*, is by much the largeft and moft comprehen- 
five expreflion; for it includes not only lands and tenements, but 
whatfoever may be inherited, be it corporeal, or incorporeal, real, 
_perfonal, or mixed. Thus an heirloom, or implement of furni- 
ture which by cuftom defcends to the heir together with an 
houfe, is neither land, nor tenement, but a mere moveable; yet 
being inheritable, is comprized under the general word, heredi- 
tament: and fo a condition, the benefit of which may defcend 
to a man from his anceftor, is alfo an hereditament‘. 


HEREDITAMENTS then, to ufe the Jargeft expreflion, are 
of two kinds, corporeal, and incorporeal. Corporeal confift of 
fuch as affect the fenfes; fuch as may be feen and handled by 
the body; incorporeal are not the object of fenfation, can neither 
be feen nor handled, are creatures of the mind, and exif only in 
contemplation. 


Corroreat hereditaments confift wholly of fubftantial 
and permanent objects; all which may be comprehended under 
the general denomination of land only. For Jand, fays fir Edward 
Coke*, comprehendeth in it’s legal fignification any ground, 
foil, or earth whatfoever; as arable, meadows, paftures, woods, 
moors, waters, marifhes, furzes, and heath. It legally includeth 
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alfo all caftles, houfes, and other buildings: for they confilt, 
faith he, of two things; /and, which is the foundation, and 
firudture thereupon: fo that, if I convey the land or ground, the 
{iraGure or building paffeth therewith. It 1s obfervable that water 
is here mentioned as a fpecies of land, which may feem a kind 
of folecifm ; but fuch is the language of the law: and therefore 
I cannot bring an action to recover poffeffion of a pool or other 
piece of water, by the name of water only; either by calculating 
it’s capacity, as, for fo many cubical yards; or by fuperficial 
meafure, for twenty acres of water ; or by general defcription, as 
’ for a pond, a watercourfe, ora rivulet: but Imuft bring my action 
for the land that lies at the bottom, and muft call it twenty acres 
of land covered with water. For-water isa moveable, wandering | 
thing, and mult of neceflity continue common by the law of na- 
ture; fo that Ican only have a temporary, tranfient, ufufructuary 
property therein: wherefore if a body of water runs out of my 
pond into another man’s, [have no right to reclaim it. But the 
land, which that water covers, is permanent, fixed, and im- 
moveable: and therefore in this | may have a certain, fubftan- 
tial property; of which the law will take notice, and not of the 
other, : 


sta aibee eS ee 
ere eee ree Sere = 


— 


ai bites 


~ Lawnp hath alfo, in it’s legal fignification, an indefinite ex- 
tent, upwards as well as downwards. Cujus ef? folum, ejus ef uf- 
que ad coelum, is the maxim of the law, upwards ; therefore no 
man may erect any building, or the like, to overhang another’s 
land: and downwards, whatever +s in a direct line between the 
furface of any land, and the center of the earth, belongs to the 
_ owner of the furface; as is every day’s experience in the mining 
_ countries. So that the word “land” includes not only the face of 
the earth, but every thing under it, or over it. And therefore if a 
man grants all his lands, he grants thereby all his mines of metal 
and other foffils, his woods, his waters, and his houfes, as well 
as his fields and meadows. Not but the particular names of the 
things are equally fufficient to pafs them, except in the inftance — 
2 | of 


£ Brownl. 142. 
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of water; by a grant of which, nothing paffes but a right of 

fifhing®: but the capital diftinétion is this; that by the name of _ 
| a caftle, mefluage, toft, croft, or the like, nothing elfe will pafs, 

except what falls with the utmoft propriety under the term made 

ule of ; but by the name of land, which is nomen generalifimum, 
' every thing terreftrial will pafs®, 

cee i | 
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Or INCORPOREAL HEDEDITAMENTS. 


AN incorporeal hereditament isa right ifluing out of athing 
{-* corporate (whether real or perfonal) or concerning, or al- 
nexed to, or exercifible within, the fame*. It is notthe thing 
corporate itfelf, which may confit in lands, houfes, jewels, or the 
like; but fomething collateral thereto, a5 a rent iffuing out: of 
thofe lands or houfes, or an office relating to thofe jewels. In 
fhort, as the logicians fpeak, corporeal hereditaments are the fub- 
ftance, which may be always feen, always handled : incorporeal 
hereditaments arebut a fort of accidents, which inhere in and are 
{upported by that fubftance; and may belong, or not belong toit, 
without any vilible alteration therein. Their exiftence is merely 
in idea an abftracted contemplation ; thou oh their effects and pro- 
fits may be frequently objects of our bodily fenfes. “And indeed, 
if we would fix a clear notion of an incorporeal hereditament, 
we mutt be careful not to confound together the profits produ- 
ced, and the thing, or hereditament, which produces them. An 
annuity, for inflance, is an incorporeal hereditament : for though 
the money, which is the fruit or product of this annuity, Is 
doubtlefs of a corporeal nature, yet the annuity itfelf, which 
ces that money, 18 a thing invilible, has only a mental exif- 


and cannot be delivered over from hand to hand. So tithes, 
if 
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if we confider the produce of them, as the tenth fheaf or tenth 
lamb, feem to be completely corporeal; yet they are indeed in- 
corporeal hereditaments: for they, being merely a contingent 
right, collateral to or ifluing out of lands, can never be the 
object of fenfe: they are neither capable of being fhewn to the 
eye, nor of being delivered into bodily poffeffion. 


_Incorroreat hereditaments are principally of ten forts; 
advowfons, tithes, commons, ways, offices, dignities, franchifes, 
corodies or penfions, annuities, and rents. 


I. Apvowson is the right of prefentation to achurch, or 
ecclefiaftical benefice. Advowfon, advocatio, fignifies in clientelam 
_recipere, the taking into protection ; and-therefore is fynonymous 
with patronage, patronatus: and he who has the right of ad- 
vowton is called the patron of the church. For, when lords of 
manors firft built churches on their own deméfnes, and appointed 
the tithes of thofe manors to be paid to the officiating minifters, 
which before were given to the clergy in common, (from whence, 
as was formerly mentioned®, arofe the divifion of parifhes) the 
Jord, who thus built a church, and endowed it with glebe or 
dand, had of common right a power annexed of nominating fuch 
_moinifter as he pleafed (provided he were canonically qualified) to 
_ officiate in that church, of which he was the founder, endower, 
IMaintaimer, or, in one word, the patron.° 


- Tuts inftance of an advowfon will completely illuftrate the 
- nature of an incorporeal hereditament. It is not itfelf the bodily 
pofleflion of the church and it’s appendages; but it is a right to 
give fome other man a title to fuch bodily pofleflion. The ad- 
vowfon is the object of neither the fight, nor the touch; and yet 
it perpetually exifts in the mind’s eye, and in contemplation of 
law. Itcannot be delivered from man to man by any sod 

ie 


b Vol. I. pag. roo. alfo to have been allowed in the Roman 
ce This original of the jus patronatus, by empire. Nov. 56.%, 12. 6.4. Nov, 118, 
_ building and endowing the church, appears ¢. 23. 


\ 


22 The Rive was Book II. - 


dily transfer, nor can corporal poffeffion be had of it. If the pa- 
tron takes corporal poffeffion of the church, the church-yard, the 
glebe or the like, he intrudes on another man’s property; for to 
thefe the parfon has an exclufive right. The patronage can there- 
fore be only conveyed by operation of law, by verbal grant, either 
oral or written, which is a kind of invifible, mental transfer 5 i 
and being fo vetted, it lies dormant and unnoticed, tilloccafion 
callsit forth; when it produces a vifible, corporeal fruit, by in- ; 
titling fome clerk, whom the patron fhall pleafe to nominate, to 
enter and receive bodily pofleflion of the lands and tenements of 


the church. ao, r 


Apvowsons are either advowfons appendant, or advowfons 
in grofs. Lords of manors being originally the only founders, i 
and of courfe the only patrons of churches", the right of pa- 
tronage or prefentation, folong as it continues annexed to the | 
pofieflion of the manor, as fome have done from the foundation 
of the church to this day, is called an advowfon appendant®: and , 
it will pafs, or be conveyed, together with the manor, as inci- 
dent and appendant thereto, by a grant of the manor only, with-. 
out adding any other words’. But where the property of the ad- 
wowfon hasbeen once feparated from the property of the manor, 
by legal conveyance, it is called an advowfon in grofs, or at large, 
and never can be appendant any more; but is for the future an- 
nexed to the perfon of it’s owner, and not to his manor or lands®, 


Apvowsons are alfo either prefentative, collative, or dona- 
fiver. An advowfon prefentative is where the patron hatha right 
of prefentation tothe bifhop or ordinary, and moreover to‘de- 
mand of him to inftitute his clerk, if he finds him canonically 
qualified : and thisis the moft ufual advowfon. An advowfon 
eollative is where the bifhop and patron are one and the fame 


perfon: in which cafe the bifhop cannot prefent to himfelf ,; but 
: he. 


d Co. Litt. rng. a Ibid. 120. 
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he does, by the one act of collation, or conferring the benefice, 
the whole that is done in common cates, by both prefentation 
and inftitution. An advowfon donative is when the king, or any 
fubject by his licence, doth found a church or chapel, and or- 
_  dains that it fhall be merely in the gift or difpofal of the patron ; 
_ fabject to his vifitation only, and not to that of the ordinary; and 
velted abfolutely in the clerk by the patron’s deed of donation, 
without prefentation, inftitution, or induaion‘. This is faid to 
have been antiently the only way of conferring ecclefiaftical be- 
nefices in England; the method of inftitution by the bifhop not 
being eftablifhed more early than the time of arch-bifhop Becket 
in the reign of Henry II’. And therefore though pope Alexan- 
der III", ina letter to Becket, {everely inveighs again{t the prava 
confuetudo, as he calls it, of inveftiture conferred by the patron 
only, this however fhews what was then the common ufage. 
Others contend that the claim of the bifhops to inftitution is 
as old as the firft planting of chriftianity in this ifland; and in 
proof of it they allege a letter from the Englifh nobility to the- 
pope in the reign of Henry the third,recorded by Matthew Paris', 
which fpeaks of prefentation to the bifhop asa thing immemo- 
rial, The truth feems to be, that, where the benefice was to be 
‘conferred on a mere layman, he was firit prefented to the bifhop, 
in order to receive ordination, who was at liberty to examine and 
refufe him: but where the clerk was already in orders, the livin g 
was ufually vefted in him by the fole donation of the patron; till 
about the middle of the twelfth century, when the pope and his 
bifhops endeavoured to introduce a kind of feodal dominion over 
-€cclefiaftical benefices, and, in confequence of that, began to 
claim and exercife the right of inftitution univerially, asa fpecies 
of fpiritual inveititure, 


However this may be, if, as the law now ftands, the true 
patron once waives this privilege of donation, and prefents to 
the bifhop, and his clerk is admitted and inftituted, the advow- 
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fon is now become for ever prefentative, and fhall never be do- 
native any more”. For thefe exceptions to general rules, and com- 


mon right, are ever looked upon by the law in an unfavourable 


view, and conftrued as ftriétly as poflible. If therefore the pa-- 
tron, in whom fuch peculiar right refides, does once give up that 
right, the law, which loves uniformity, will interpret it to be 
done with an intention of giving it up for ever; and will there- 


upon reduce it to the ftandard of other ecclefiaftical livings. 


Il. A seconp fpecies of incorporeal hereditaments is that 
of tithes; which are defined to be the tenth part of the increate, 
yearly ariling and renewing from the profits of lands, the ftock 
upon lands, and the perfonal indultry of the inhabitants: the 
firft fpecies being ufually called predial, 2s of corn, grafs, hops, 
‘and wood’; the fecond mixed, as of wool, milk, pigs, @’c°, con- 
fifting of natural products, but nurtured and preferved in part by 
the care of man; and of thefe the tenth mutt be paid in grofs: 
the third per/onal, as of manual occupations, trades, fifherics, 
and the like; and of thele only the tenth part of the clear gains 


and profits is due fe 


It is not to be expected from the nature of thefe gencral 
commentaries, that I fhould particularly fpecity, what things are 
tithable, and what not, the time when, or the manner and pro- 
portion in which, tithes are ufually due. For this lmuft refer to 
fach authors as have treated the matter in detail: and fhall only 
obferve, that, in general, tithes are to be paid for every thing 
that yields an annual sncreafe, as corn, hay, fruit, cattle, poultry, 
and the like; but not for any thing that is of the fubftance of 
the earth, oris not of annual increafe, as ftone, lime, chalk, and 
the like; nor for creatures that are of a wild nature, OF feraena- 


turae, as deer, hawks, ¢c, whofe increate, fo as to profit. the - 


owner, is not annual, but cafual’. It will rather be our bufinefs 


fo confider, tlhe orginal of the right of tithes. 2. In whom 
that 
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that right at prefent fubfifts. 3. Who may be difcharged, either 
totally or in part, from paying them. 


1. As to their original. I will not put the title of the cleroy 
to tithes upon any divine right; though fuch a right certainly 
commenced, and I believe as certainly ceafed, with the Jewith 
theocracy. Yet an honourable and competent maintenance for 
the minifters of the gofpel is, undoubtedly, jure divino; what- 
ever the particular mode of that maintenance may be. For, be- 
fides the pofitive precepts of the’ new teftament, natural reafon 
will tell us, that an order of men, who are feparated from the 
world, and excluded from other lucrative profeflions, for the fake 
Of the reft of mankind, have a right to be furnithed with the 
neceflaries, conveniences, and moderate enjoyments of life, at: 
their expenfe, for whofe benefit they forego the ufual means of 
providing them. Accordingly all municipal laws have provided 
a liberal and decent maintenance for their national priefts or cler- 
Sy: ours in particular have eftablithed this of tithes, probably 
in imitation of the Jewith law: and perhaps confidering the 
- degenerate flate of the world in general, it may be more bene- 

ficial to the Englith clergy to found their title on the law of the 
_ dand, than upon any divineright whatfoever, unacknowleged and 
unfupported by temporal fanCtions. | 


WeE cannot prectiely afcertain the time when tithes were firft 
introduced into this country. Poflibly they were cotemporary 
_ with the planting of chriftianity among the Saxons, by Auguftin 
the monk, about the end of the fixth century. But the firft 
“mention of them, which I have met with in any written Eng- 
lith law, is in a conftitutional decree, made in a fynod held 
A. D. 786°, wherein the payment of tithes in general is ftrongly 
enjomed. This canon, or decree, which at firft bound not the 
laity, ‘was effectually confirmed by two kingdoms of the heptar- 
chy, in their parliamentary conventions of eltates, reipectively 
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confifting of the kings of Mercia and Northuthberland, the bi- 
fhops, dukes, fenators, and people. Which was 2 few years later 
than the time that Charlemagne eftablithed the payment of them 
sn France’, and made that famous divifion of them into four 
parts; one to maintain the edifice of the church, the fecond to 
fupport the poor, the third the bifhop, and the fourth the pa- 


3 * posh t 
vochial clergy". 


Tue next authentic mention of them isin the foedus Edwardt 

et Guthruni; or the laws agreed upon between king Guthrun the 
‘Dane, and Alfred and his fon Edward the elder, fucceflive kings 
of England, about the year 900. This was a kind of treaty be- 

tween thofe monarchs, which may be found at large in the Anglo- 

Saxon laws": wherein it was neceflary, as Guthrun was a pagens 

to provide for the fabfiftence of the chriftian clergy under his 

dominion; and, accordingly we find” the payment of tithes not 

only enjoined, but a penalty added upon non-obfervance: which 


law is feconded by the laws of Athelftan*, about the year 93°- 


And this is as much as can certainly be traced out, with regard to 


their legal ori ginal. 


2. We arenext to confider the perfons to whom they are due. 
Andupontheir fri introduction (as hath formerly been obferved’) 
bliged to pay tithes in general, yet he 


though every man-was 0 
fts he pleafed"; which were called 


might give them to what pric 
arbitrary confecrations of tithes: 
hands of the bifhop, who diftributed among his diocefan clergy 
che revenues of the church, which were then in common’. But 
when diocefes were divided into parifhes, the tithes of each pa- 


rifh were allotted to it’s own par 


mon confent, or ¢ 


wards by the written law of the land’. Fr 
| ow: 


K cap. I. 
Sp. y Book I. Introd. §. 4. 
3 2 Inft. 646. Hob. 296. 
a Seld.c. 9. §. 4 
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¢ A. D. 778. 

t Beok I._ch. 11. Seld. c. 6. §« 7: 
of laws, b. 31. C- 1% 

u Wilkins, pag. $ts 
w Cap. Oe 
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ticular minifter; firft by com- 
he appointments of iords of manors, and after-- 
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However, arbitrary confecrations of tithes took place again 
afterwards, and became in general ufe till the time of king John.° 
Which was probably owing to the intrigues of the regular clergy 
or monks of the Benedictine and. other rules, under arch-bifhop 
Dunitan and his fucceflors; who endeavoured to wean the people 
from paying their dues to the fecular or parochial clergy, (a much 
more valuable fet of men than themfelves) and were then in 
hopes to have drawn, by fanQimonious pretences to extraordinary 
purity of life, all ecclefiaftical profits to the coffers of their own 
focieties. And, this will naturally enough account for the num- 
ber and riches of the monafteries and religious houfes, which 
were founded in thofe days, and. which were frequently endowed 
with tithes. For a layman, who was obliged to pay his tithes 
fomewhere, might think it good policy to. erect an abbey, and 
there pay them to his own monks; or grant them to fome abbey 
already erected: fince, for this dotation, which really coft the 
patron little or nothing, he. might, according to the fuperftition 
of the times, have. maffes for ever fung for his foul. But, in 
procefs of years, theincome of the poor laborious parifh priefts 
being fcandaloufly reduced. by thefe arbitrary confecrations of 
tithes, it was remedied by pope Innocent the third‘about the year 
1200 in a.decretal epiftle, fent to the arch-bifhop of Canterbury, 
and dated from the palace of Lateran: which has occafioned fir 
Henry Hobart and others to miftake if fore fees of the coun- 
cil of Lateran held 4. D. 1179, which only prohibited what was 
called the infeodation of tithes, or their being granted to mere 
laymen‘; whereas this letter of pope Innocent to the arch-bifhop 
enjoined the payment of tithes tothe parfons. of the refpective 
-parithes where every man inhabited, agreeable to what was af- 
terwards directed by the fame pope in other countries’. This 
epiltle, fays fir Edward Coke*, bound not the lay fubjects of this 
realm; but, being reafonable and juft (and he might have added, 
in : 2 being 
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being correfpondent to the antient law) it was allowed of, and fo 
became /éx terre. ‘This put an effectual ftop to all the arbitrary 
confecrations of tithes ; except fome footfteps which fill continue 
in thofe portions of tithes, which the parfon of one parith hath, 
though rarely, a right to claim in another: for it is now univer~ 
fally held*, that tithes are due, of common right, to the parion 
of the parifh, unlefs there be a fpecial exemption. This parfon of 
the parifh, we have formerly feeni, may be either the actual in- 
cumbent, or elfe the appropriator of the benefice : appropriations 
being a method of endowing monafteries, which. feems to have 


‘been devifed by the regular clergy, by way of fubftitution to ar- 
’ bitrary confecrations of tithes", | | ) 


2, WE obferved that tithes are due to the parfon of common 
right, unlefs by fpecial exemption: let us therefore fee, thirdly, . 
who may be exempted from the payment of tithes, and how. 
Lands, and their occupiers, may be exempted or difcharged 
from the payment of tithes, either in part or totally, firft, by a 
real compofition ; or fecondly, by cuftom or prefcription. 


Frrst, areal compofition is when an agreement is made be- | 


tween the owner of the lands, and the parfon or vicar, with the 
confent of the ordinary and the patron, that fuch lands-thall for 
the future be difcharged from payment of tithes, by reafon of 
fome land or other real recompenfe given to the parfon, in hea 
and fatisfaction thereof!, . This was permitted by law, becaute it 


was fuppofed that the clergy would be no lofers by fuch compo- 


fition ; fince the confent of the ordinary, whofe duty itis to take 
care of the church in general, and of the patron, whole intereit 


itis to protect that particular church, were both made neceflary 


to render the compolition effe@tual: and hence have arifen all fuch 


compolitions as exift at this day by force of the common law. But. . 
experience fhewing that even this caution.was ineffectual, and 
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the poffefiions of the church being, by this and other means, 
every day diminifhed, the difabling ftatute 13 Eliz. c. 10. was 
made ; which prevents, among other fpiritual perfons, all parfons 
and vicars from making any conveyances of the eftates of their 
churches, other than for three lives or twenty one years. So that 
now, by virtue of this ftatute, no real compofition made fince the 
13 Eliz. is good for any longer term than three lives or twenty 
one years, though made by confent of the patron and ordinary : 
which has indeed effectually demolifhed this kind of traflick : 
{uch compofitions being now rarely heard of, unlef by authority 
of parliament. pit 


DECONDLY, a difcharge by cuftom or prefcription, is where 
time ont of mind fuch perfons or fuch lands have been, either 
‘partially or totally, difcharged from the payment of tithes. And 
this immemorial ufage is binding upon all parties ; as itisin it’s 
nature an evidence of univerfal confent and acquiefcence, and 
with reafon fuppofes a real compofition to have been formerly 
made. ‘This cuftom or prefcription is either de modo decimandi, or 


de non decimando, 


A modus decimandi, commonly called by the fimple name of a 
modus only, is where there is by cuftom a particular manner of 
tithing allowed, different from the general law of taking tithes 
in kind, which are the actual tenth part of the annual increafe. 


This is fometimes a pecuniary compenfation, as twopence an. 


acre for the tithe of land: fometimes it is a compenfation in 
work and labour, as that the parfon fhall have only the twelfth 
cock of hay, and not the tenth, in confideration of the owner’s 
‘taking it for him: fometimes, in licu of a large quantity of 
crude or imperfect tithe, the parfon fhall have a lets quantity, 
when arrived to greater maturity, as a couple of fowls in leu of 
tithe eggs; and the like. Any means, in fhort, whereby the 
general law of tithing is altered, and a new method of taking 
them is introduced, is called a modus decimandi, or {pecial manner 
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To make a good and fufficient modus, the following rules mutt 
be obferved. 1. It muft be certain and invariable”, tor payment 


- of different fums will prove it'to be. no modus, that is, no origi- 


nal real compolition ; becaufe that muft have been one and the 
fame, from it’s firft original to the prefent time, 2. The thing 
given, in licu of tithes, mutt be beneficial to the parjon, and not 
for the emolument of third per/ans only": thus a modus, to repair 
the church in lieu of tithes, is not good, becaufe that is an ad- 
vantage to the parifh only ; but to repair the chancel is a good 
modus, for that is an advantage to the parfon. 3: It muft be 
fomething diferent irom the thing compounded for’: one load of 
hay, in licu of all tithe hay, isno good modus : for no parfon 
would, bona fide, make a compofition to receive lefs than his due 
in the fame fpecies of tithe; and therefore the law will not fup- 
pofe it poflible for fach compofition to have exifted. 4. One 
cannot be difcharged from payment of one {pecies of tithe, by 
paying a modus for another’. Thus a modus of id. for every 
milch cow will difcharge the tithe of milch kine, but not of bar- 
yen cattle: for tithe 1s, of common right, due for both; and, 
therefore a modus for one fhall never be a difcharge for the other. 
sy. The recompente mutt be in it’s nature as durable as the tithes 
difcharged by it; that is, an inheritance certain®: and therefore 
a modus that every inhabitant of a houfe fhall pay 4d. a year, in 
‘Heu of the owner’s tithes, is no good modus ; for poflibly the 
houfe may not be inhabited, and then the recompenfe will be 
lof. 6. The modus mult not be too large, which in law is called 
as if the real value of the tithes be 60/. per an- 
fuggefted of 4o/. this modus will not be 
os. might have been valid’. »For in thele 
cafes of prefcriptive or cuftomary modus’s, the law fuppofes an 
original real compofition to have been regularly made; which 


being loft by length of time, the immemorial ufage is admitted 
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as evidence to fhew that it once did exift, and that from thence 
fuch ufage was derived. Now time of memory hath been long 
agoafcertained by the law to commence from the reign of Richard 

* the firft’; and any cuftom may be deftroyed by evidence of it’s 
non-exiftence in any part of the long period from his days to the 
prefent: wherefore, as this real compofition is fuppofed to have 
been an equitable contract, or the full value of the tithes, at the 
time of making it, if the modus fet up is fo rank and large, as” 
that it beyond difpute exceeds the value of the tithes, in the time 
of Richard the firft, this modus is felo de fe anid deftroys itfelf. 
For, as it would be deftroyed by any direé evidence to prove it’s 
non-exiftence at any time fince that aera, fo alfo it is dettroyed by 
carrying in itfelt this internal evidence of a much later original. 


A PRESCRIPTION de non decimands is a claim to be entirely 
difcharged of tithes, and to payno compenfation in lieu of them, 
Thus the king by his prerogative is difcharged from all tithes‘, 
So a vicar fhall pay no tithes to the rector, nor the rector to the 
vicar, for ecclefia decimas non folvit ecclefiae". But thefe privileges 
are per/onal to both the king and the clergy; for their tenant or 
feflee hall pay tithes of the fame land, though in their own oc- 
cupation it is not tithable. And, generally fpeaking, it is an ef. 
tablifhed rule, that, in Jay hands, modus de non decimando non va» 


fet“. But fpiritual perfons or corporations, as monafteries, ab. 
P P 2 


bots, bifhops, and the like, were always capable of having their 
lands totally difcharged of tithes, by various ways": as, 1. By 
real compofition: 2. By the pope’s bull of exemption: 9, By 
unity of pofleflion; as when the rectory of a parifh, and lands ie, 
the fame parifh, both belonged to a religious houfe, thofe lands 

ae - were 


S This rule was adopted, when by the memory fhould ftill continue to be reckon- 


flatute of Weltm. 1. (3 Edw. I. c. 39.) the ed from an aera fo very antiquated, Seg. 


reign of Richard I. was made the time of 2 Roll. Abr. 269. pl. 16. 
limitation ina writ of right. But, fince by t Cro. Eliz. 511, 

the ftatute 3z Hen. VIII. c. 2. this period au Ibid. azo. 

(in awrit of right) hath been very rationally w Ibid. 51r. 

reduced to fixty years, it feems unaccount- x Hob. 309. Cro, Jac. 308, 
able, that the date of legal prefeription or ) 
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were difcharged of tithes by this unity of pofleflion: 4. By pre- 


{cription; having never been liable to tithes, by being always in 
fpiritual hands: 5. By virtue of their order;.as the knights tem- 
plars, ciflercians, and others, whofe lands were privileged by the 
ope witha difcharge of tithes’. ‘Though, upon the diffolution 
of abbeys by Henry VIII, moft of thefe exemptions from tithes 
would have fallen with them, and the lands become tithable a- 
gains had they not been fupported and upheld by the itatute 
a1 Hen. VIII. c. 13. which enacts, that all perfons who fhould 
come to the poffeflion ofthe lands of any abbey then diflolved, 
fhould hold them free and difcharged of tithes, in as large and 
ample a manner as the abbeys themfelves formerly held them. 
And from this original have fprung all the lands, which, being 
in lay hands, do at prefent claim to be tithe-free: for, if a man 
can thew his lands to have been {uch abbey lands, and alfo im- 
 memorially difcharged of tithes by any of the means before-men- 
tioned, this is now a good prefcription de non decimando. But he 
muft fhew both thefe requilites: for abbey lands, without a fpe- 
cial ground of difcharge, are not difcharged of courfe; neither 
will any prefcription de non decimando avail in total difcharge of 
tithes, unlefs it relates to fuch abbey lands. ees. | 


or right of common, appears from it’s very 
incorporeal hereditament: being a profit 
he land of another; as to feed his beaits, 
t wood, or the like*.. And hence 
common of pafture, of pifcary 


ll. ComMMON, 
definition to be an 
 avhich a man hath int 

go catch fifth, to dig turf, to cu 
~ common is chiefly of four forts; 
of turbary, and of eftovers. 


of pafture is a right of feeding one’s beaits on 


pay. COMMON : 
which are ufually 


another’s land; for in thofe wafte grounds, 


called commons, the propert 
of the manor; as in common Gelds it is in the particular tenants. 


This kind of common is either appendant, appurtenant, becaufe 


of vicinage, or in grofs*. , 1 
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CoMMON appendant is a right, belonging to the owners or 
occupiers of arable land, to put commonable beats upon the 
lord’s waite, and upon the lands of other perfons within the fame 
manor. Commonable beafts are either beafts of the plough, or 
fuch as manure the ground. ‘This isa matter of moft univerfal 
right: and it was originally permitted °, not only for the encou- 
ragement of agriculture, but for the neceflity of the thing. For, 
when lords of manors granted out parcels of land to tenants, for 
fervices either done or to be done, thefe tenants could not plough 
er manure the land without beaits; thefe beafts could not be 
- fuftained without pafture; and patture could not be had butin 
the lord’s waftes, and on the uninclofed fallow grounds of them- 
felves and the other tenants. The law therefore annexed this 

right of common, as infeparably incident, to the grant of the 
lands; and this was the original of common appendant: which 
obtains in Sweden, and the other northern kinedoms, much ia 
the fame manner asin England®. Common appurtenant 1s where 
the owner of land has a right to put in other beaits, befides fuch 


as are generally commonable ; as hogs, coats. and the like which 
y, ? Oe% b) / 2 ; 


neither plough nor manure the promies This, not arifing from 
_ the neceflity of the thing, like common appendant, is therefore 
not of common right; but can only be claimed by immemorial 
_ulage and prefcription*, which the law cfteems a feflicient proof 
of a fpecial grant or agreement for this purpofe. Common be- 
caufe of vicinage, or neighbourhood, is where the inhabitants of 
two townihips, which lie contiguous to each other, have ufually 
‘intercommoned with one another; the beats of the one itraying 
mutually into the other’s ficlds, without any moleitation from 
éither. This is indeed only a permifiive right, intended to ex- 
cufe what in ftricinefs is a trefpafs in both, and to prevent a mul- 
~“tiplicity of fuits: and therefore either townfhip may enclofe and 
bar out the other, though they have intercommoned time out of 
mind. Neither hath any perfon of one town a right to-put his 
Vor. IL. Ie 
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beafts originally into the other’s common: but if they efcape,and 
{tray thither of themfelves, the law winks at the trefpafs®. Com- 
mon in grofs, or at large, 4s ach as is neither appendant nor ap- 
purtenant to land, but is annexed to a man’s perfon ; being 
granted to him and his heirs by deed: or it may be claimed by 
prefcriptive right, as by a parfon of a church, or the like corpora- 
tion fole. This is a feparate ‘nheritance, entirely diftina from 
any landed property, arid may be velted in one who has not a 
foot of ground in the manors 


Aut thefe fpecies, of pafturable common, may be and ufually 
are limited as to number and time; but there are alfo commens 
without flint, and which laft all the year. By the ftatute of Mer- 
ton however, and other fubfequent fatutes', the lord of a manor 
may enclofe fo much of the waite as he pleafes, for tillage or 

woodground, provided he leaves cémmon fufficient for fuch as are 
entitled thereto. ‘This enclofure, when juftifiablc, is called in law 

‘ approving; an antient expreflion fignifying the fame as “¢ im- 

«proving *.”’ The lord hath the fole interett in the foil; but the 

sntereft of the lord and commoner, in the common, are looked 

upon in law as mutual. They may both bring actions for damage 
done, either againit firangers, oF each other; the lord for the 
public injury, and each commoner for his private damage". 


2, 3. COMMON of pifeary is a liberty of fithing in another 
as common of turbary is a liberty of digging turf 
There is alfo a common of digging for 
coals, minerals, ftones, and the like. All thefe bear a refem- 
blance to common of pafture in many refpects; though in one 
point they go much farther: common of pafture being only a 
right of feeding on the herbage and vefture of the foil, which 
renews annually ; but common of turbary, and the eft, area 
right of carrying away the very foil itfelf. 


man’s water; 
upon another's ground’. 
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4. Common of eftovers (from effofer, to furnith) isa liberty 
of taking neceflary wood, for the ufe or furniture of a houfe or 
farm, from off another’s eftate. The Saxon word bote, is of the 
fame fignification with the French effovers ; and therefore houfe- 
bote is a fuflicient allowance ef wood, to repair, or to burn in, 
the houfe ; which latter is fometimes called fire-bote: plough- 
_ bote and cart-bote are-wood to be employed in making and re- 
_ pairing all inftruments of hutbandry: and hay-bote or hedge-bote 
is wood for repairing of hays, hedges, or fences. Thefe botes or 
' eftovers muft be reafonable ones; and fiuch any tenant or leffee 

May take off the land let or demifed to him, without waiting for 
any leave, aflignment, or appointment of the leflor, unlefs he be 
reftrained by fpecial covenant to the contrary“. 


Tuese feverai fpecies of commons do all originally refult 
from the fame neceflity as common of pafture; wz. for the main- 
tenance and carrying on of hufbandry : common of pucary being 
given for the fuftenance of the tenant’s family ; common of tur- 
bary and fire-bote for his fuel; and houfe-bote, plough-bote, 
_ Gart-bote, and hedge-bote, for repairing his houfe, his inftru- 
Meats of tillage, and the neceflary tences of his grounds. 


IV. A rourtn fpecies of incorporeal hereditaments is that 
_ of ways; or the right of going over another man’s ground, [ 
{peak not here of the kin g’s highways, which lead from town to 
_ town; nor yet of common ways, leading from a village into the 


| fields ; but of private ways, in which a particular man may have | 


an intereft and a right, though another be owner of the foil, 
This may be grounded on a fpecial permiflion; as when the 


owner of the land grants to another a liberty of pafling over his’ 


£ grout ds, to go tochurch, to market, or the like: in which cafe 
_the gift or grant is particular, and confined to the grantee alone ; 
it dies with the perfon ; and, if the grantee leaves the country, 
he cannot aflign over his right toany other; nor can he juttify 
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taking another perfon in his company!. A way may be alfo by 
prefcription ; as ‘¢ al] the owners and occupiers of fuch a farm 


have immemorially ufed to crols another’s ground: for this im- | 


memorial ufage fuppotes an original grant, whereby a right of 
way thus appurtenant to land may clearly be created. A right of 
way may alfo arife by act and operation of law: for, if a man 
grants mea piece of eround in the middle of his field, he at the 
fame time tacitly and impliedly givesmea way to come at it ; and 


1 may crofs his land for that purpofe without trefpafs™. For when » 


the law doth give any thing to one,it giveth impliedly whatfoever 
is neceflary for enjoying the fame". By the law of the twelve tables 
at Rome, wherea man had the right of way over ‘another’s land, 


and the road was out of repair, he who had the right of way might 
go over any part of the land he pleafed: which was the elta- 


blithed rule in public as well as private ways. And the law of 


England, in both cafes, feems,to correfpond with the Roman®, 


V.OFFIcES, which arearight to exercife a public or private 
employment, and to take the fees and emoluments thereunto be- 
jonging, areallo incorporeal hereditaments: whether public, as 
thofe of magiltrates 5 or private, as of bailiffs, receivers, and the 
like. Fora manmay have an eftate in them, either to him and his 
heirs, or for life, or for a term of years, OF during pleafure only : 


fave only that offices of public truft cannot be granted for a term 


of years, efpecially if they concern the adminiftration of juftice, © , 


for ‘then they might perhaps veft in executors OF adminiftrators”. 4 


Neither can any judicial office be eranted,in reverfion ; becaufe, 
though the grantee may be able to perform it at the time of the 


grant, yet before the office falls he may become unable and in- : q 


fuflicient, but mini/lerial offices may be fo granted’; for thofe 


may be executed by deputy. Alfo, by ftatute sand 6 Edw. VI. ~ 


¢. 16. no public office fhall be fold, under pain of difability to 
difpofe of or hold it. For the law prefumes that he, who buys an 


sd 
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office, will by bribery, extortion, or other unlawful means, make. 
his purchafe good, to the manifeit detriment of the public. 


‘VI. Dicniries bearanear relation to offices. Of the na- 
tureof thefe we treated at laree in the former book’: it will 
therefore be here fufficient to mention them as a fpecies of incor- 
poreal hereditaments,;whereina man may have a property or eftate. 


VII. Francutses area feventh {pecies. Franchife and li- 
berty are ufed as fynonimous terms: and their definition Is*, 2 
royal privilege, or branch of the king’s prerogative, fubiifting in 
the hands of a fubject. Being therefore derived from the crown, 
they muft arife from the king’s grant; or, in fome cafes, may be 
held by prefcription, which, as has been frequently faid, prefup- 
poles a grant. The kinds of them are various, and almoft inf- 
nite: I will here briefly touch upon fome of the principal ; pre- 
mifing only, that there may be vefted in either natural perfons or 
bodies politic; in one man, or in many: but the fame identical 
franchife, that has before been granted to one, cannot be beftowed 
on another; for that would prejudice the former grant’. 


To be a county palatine isa franchife, vefted in a number of 
perfons, It is likewife a franchife for a number of perfons to be 
incorporated, and fubfift asa body politic, with a power to main- 
tain perpetual fucceflion and do other corporate aéts: and each 
_ individual member of fuch corporation is alfo faid to have a fran- 
chife or freedom. Other franchifes are, to hold a court leet : to 
havea manor or lordfhip; or, at leaft, to have a lordfhip para- 
mount: to have waifs, wrecks, eftrays, treafure-trove, royal-fith, 
forfeitures, and deodands : to have a court of one’s own, or liber- 
ty of holding pleas, and trying caufes: to have the cognizance 

of pleas; which isa flill greater liberty, being an exclufive right, 
fo that no other court thall try caufes arifing within that jurif- 
diction: to have a bailiwick, or liberty exempt from the fheriff 
_of the county ; wherein the grantee only, and his officers, are to 
: We exe- 


ft See book Tech. garde. | ; t 2 Roll. Abr. 191, Keilw. 196. 
ah aa Ss Finch. Aix 164. 


Spa Wiel y ‘ 
Ss i ce 


aie 


Seeder ates ————— 


(rel Wrens ee ae 


te The Rit CHS Boox Il. 


execute all procefs: to havea fair or market; with the right of 
taking toll, either there or at any other public places, as at 
bridges, wharfs, and the like ; which tolls muft have a reafon- 
able caufe of commencement, (as in confideration of repairs, or 
the like) elfe the franchile is illegal and void": or, laitly, to 
have a foreft, chafe, park, warren or fifhery, endowed with pri- 
wileges of royalty which fpecics of franchife may require a 
more minute difcuflion. 


As toa fore? : this, in the hands of a fubject, is properly 
the fame thing with achafe; being fubjeé& to the common law, 
and not to the foreft laws’. Buta cha/e differs from a park, in 
that it is not enclofed, and alfo that a man ‘may have a chafe 
sn another man’s ground as well as his own; being indeed the 
liberty of keeping beafts of chafe or royal game therein, pro- 
teéted even from the owner of the land, with a power of hunt- 
ing them thereon. A park is an inclofed chafe, extending only 
over a man’s own grounds. The word park indeed properly fig- 
nifies any inclofure; but yet it is not every field or common, 
which a gentleman pleates to furround with a wall or paling,and | 
to ftock with a herd of deer, that is thereby conftituted a legal | 4 


park: for the king’s grant, oF at leaft immemorial prefcription, 


is neceflary to make it fo". Though now the difference between 
a real park, and fuch enclofed grounds, is in many refpects not 
very material : only that it is unlawful at common law for any 
perfon to kill any beafts of park or chafe*, except fuch as pof- 
fefs thefe franchifes of foreft, chafe, or park. Free-warren 1s a: 
fmilar franchife, erected for prefervation or cuftody, (which the — 
word fignifies) of beafis and fowls of warren’; which, being 
ferae naturac, every one had a natural right to kill as he could: 

| 3 | aoe but 


\ 


vy q Inf. 314. “ venary or hunting. (Co. Litt. 233.) 

ay. Co. Litt..233.0°2 Inft. $99.) 11 Rep. 86. Ue Pit bene beafts are hares, conies, and roes + 

x Thefe are properly buck, doe, fox, the fowls are’ either campeftres, as patridges, 
yartin, aadroe; but in a common and le- rails, and quails; or fylvetres, as wood- 
gal fenfe extend likewife to all the beafts of cocks and pheafants; or aquatiles, as mal- 
the foreft: which, -befides the other, are lards and herons. ( Ibid.) 


eckoned to be hart, hind, hare, boar, and 


uw 2x Inft. 220. i . owalf, and in, a word, all wild beafts of, a 


Chi 3: of Tutncs. 39 
but upon the introduction of the foreft laws at the Norman con- 
- queft, as will be fhewn hereafter, thefe animals being looked 
upon as royal game and the fole property of our favage monarchs, 
this franchife of free-warren was invented to protect them; by 
giving the grantee a fole and exclifive power of killing fuch 
game, fo far as his warren extended, on condition of his pre- 
venting other perfons. A man therefore that has the franchife 
of warren, isin reality no more than a royal game-keeper: but 
no man, not even a lord of a manor, could by common law juftify 
{porting on another’s foil, or even on_his own, uniefs he had the 
liberty of free-warren*. This franchife is almoft fallen into dif 
regard, fince the new ftatutes for preferving the game ; the name 
_ .being now chiefly preferved in grounds that are fet apart for 
breeding hares and rabbets. There are many inftances of keen 
fportimen in antient times, who have fold their eitates, and re- 
ferved the free-warren, or right of killing game, to themfelves : 


by which means it comes to pafs that a man and his heirs have - 


fometimes free-warren over another’s ground". A free fifbery, 
or exclufive right of fithing in a public river, is alfo a royal fran- 
' chife ; and is confidered as fuch in all countries where the feodal 
_ polity has prevailed ®: though the making fuch grants, and by 
that means appropriating what feems to be unnatural to reftrain, 
~ the ufe of running water, was prohibited for the future by king 
| John’s great charter, and the rivers that were fenced in his time 
were directed to be laid open, as well as the forelts to be dif 
alforefted*. This opening was extended, by the fecondé and 
third * charters of Henry IU, to thofe alfo that were fenced under 
Richard I; fo that a franchife of free fifhery ouzht now to be at 
leaft as oldas the reign of Henry Il. This differs from a Jeveral 
fithery ; becaufe he that has a feveral fifhery mutt alfo be the 
owner of the foil, which in a free fifhery is not requifite. It 
differs alfo from a common of pifcary before-mentioned, in that 

: the 
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the free fifhery isan exclulive right, the common of pifcary 1s 
not fo: and therefore ina free filhery,a man has a property m 
the fifh before they are caught; in acommon of pifcary, not till 
afterwards’. Some sndeed have confidered a free fifhery not as 
- aroyal franchife, but merely as a private grant of a liberty to fh 
in the feveral fithery of the grantor®. But the confidering fuch 
right’as originally a flower of the prerogative, till reftrained by 

magna carta, and derived by royal grant (previous to the reign 

of Richard |.) to fuch as now claim it by prefcription, may Te- 

move fome difficulties in refpect to this matter, with which our 


‘books are embarafied. 


VII. CoropieEs are a right of fuflenafice, oF to receive 
certain allotments of yidtual and provifion for one’s maintenance’. 
in licu of which (efpecially when due from ecclefiaftical perfons) 
a penfion or fum of money is fometimes fubftituted'. And thefe 
may be reckoned another ipecies of incorporeal hereditaments; 
though not chargeable on, or iffuing from, any corporeal inhe- 
ritance, but only charged on the perfon of the owner in refpect 
of fach his inheritance. - To thefe may be added, | | 


),1X. ANNUITIES, which are much of the fame nature ; 
only that thefe arife from temporal, as the former from fpiritual 
yerfons. An annuity 1s a thing very diftinct from a rent-charge, 
swith, which it is frequently confounded; a rent-charge being a 
burthen impofed upon and iffuing outof lands, whereas anannuity 
is a yearly {um chargeable only upon the perfon of the grantor ts 
Therefore, ifa man by deed grant fo another the fum of 20/. per 
annum, without exprefling out of what lands it fhall iffue, no 
all fhall be charged with it: but itas a mere perfonal 
annuity: which is of fo little account in the law, that, if grant- 
ed to an eleemofynary corporation, it is not within the ftatutes 
Kah vortinain”; and “yet a Wan aay have a real eftate in it, 
- chough his fecunity igsmerely perfonal. 


fand at 


X. RENTS 


i See book I. ch. 8. 
} Co. Litt. 144- 
k Ibid. x. 


F.N. B. 88. Salk. 637- 
2 Sid. 8. 
Finch, L. 162. 


Chr: Ff Furnes. . a4 


X. Rents are the laft fpecies of incorporeal hereditaments. . 
The word, rent, or render, reditus, fignifies a compenfation, or 
return; it being in the nature of an acknowlegement given for 
the poileflion of fome corporeal inheritance’, It is defined to be 
a certain profit ifluing yearly out of lands and tenements corpo- 
real. lt muft be a profit; yet there is no occafion for it to be, as 
it ufually is, a fum of money: for fpurs, capons, horfes, corn, 
and other matters may be rendered, and frequently are rendered 
by way of rent™. It may alfo confift in fervices or manual Ope- 
rations; as, to plough fo many acres of ground, to attend the 
King or the lord to the wars, and the like; which fervices in - 
the eye of the law are profits. This profit mutt alfo be certain; 
or that which may be reduced to a certainty by either party. 
It muft alfo iffue yearly; though there is no occafion for it 
to iffue every fucceflive year; but it may be referved every fe- 
cond, third, or fourth year”: yet as it is to be produced out 
of the profits of lands and tenements, as a recompenfe for 
being permitted to hold and enjoy them, it ought to be referved 
yearly, becaufe thofe profits do annually arife and are annually 
renewed. It mutt fue out of the thing granted, and not be part 
_ of the land or thing itfelf; wherein it differs from an exception 
in the grant, which is always of part of the thing granted’. It 
muit, laftly, iffue out of lands and tenements corporeal; that is, 
from fome inheritance ‘whereunto the owner or grantee of the 
rent may have recourfeto diftrein. Therefore a rent cannot be re- 
ferved out of an advowfon, a common, an oflice, a franchife, or 
thelike’. Buta grant of fuch annuity or fum may operate as a 
perfonal contract, and oblige the grantor to pay the money refer- 
ved, or fubjeét him to an action of debt 3; though it doth not 
alfect the inheritance, and is no legal rent in contemplation of law. 


THERE are at common law" three manner of rents ; rent- 
fervice, rent-charge, and rent-feck. Rent Jervice is fo called be- 


Voy caule 
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caufe it hath fome corporal fervice incident to it, as at the leaft 
fealty, or the feodal oath of fidelity ®. For, if a tenant holds his 
land by fealty, and ten fhillings rent; or by the fervice of plough- 
ing the lord’s land, and five fhillings rent ; thefe pecuniary rents 
being connected with perfonal fervices, are therefore called rent- 
fervice. And for thefe, in cafe they be behind, or arrere, at the 
_day appointed, the lord may diftrein of common right, without 
referving any fpecial power of diftrefs; provided he hath in him- 
felf the reverfion, or future eftate of the lands and tenements, 
after the leafe or particular eftate of the leffee or grantee is 
expired’. A rent-charge, is where the owner of the rent hath 
no future intereft, or reverfion expectant in the land; as where 
a man by deed maketh over to others his wale eftate in fee fimple, 
with a certain rent payable thereout, and adds to the deed a cove- 
nant or claufe of diftrefs, that if the rent be arrere, or behind, 
++ thall be lawful to diftrein for the fame. in this cafe the land 
+s liable to the diftrefs, not of common right, but by virtue of 
the claufe in the deed: and therefore it is called a rent-charge 
pecaufe in this manner the land is charged witha diftrefs for the 
ayment of it”. Rent-feck, reditus jficcus, or barren rent, is in 
effect nothing more than a rent referved by deed, but without 
any claufe of diftrefs. | 


Ture are alfo other fpecies of rents, which are reducible 
to thefe three. Rents of a/fffe are the certain eftablifhed rents of 
the treecholders and antient copyholders of a manor”, which can- 
not be departed from or varied. Thofe of the freeholders are fre- 
quently called chief rents, reditus capitales ; and both forts are in- 


differently denominated quit rents, guieti reditus ; becaufe thereby — 


the tenant goes quit and free of all other fervices. When thefe 

ayments were referved in filver or white money, ' they were an- 
tiently called white-rents, or blanch-farms, reditus albi*; 1m con- 
tradiftinction to rents referved in work, grain, Oc. which were 
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called reditus nigri, or black maile” Rack-rent is only a rent of 


the full value of the tenement, ornear it. A feefarm-rent is a 
rent-charge iffuing out of an eftate in fee; of at leaft one fourth 


of the value of the lands, at the time of it’s refervation”?: fora | 


grant of lands, referving fo confiderable a rent, is indeed only 
_ letting lands to farm in fee fimple, inftead of the ufual methods 

for life or years. ™ ‘ 

Tuesexare the general divifions of rent; but the difference 
between them (in refpect to the remedy for recovering them) is 
now totally abolifhed; and all perfons may have the like remedy 
by diftrefs for rents-feck, rents of aflife, and chief-rents, as in 
cale of rents referved upon leafe.* 


RewnT isregularly due and payable upon the land from whence 
it iffues, ifno particular place is mentioned in the refervation?: 
but, in cafe of the king, the payment mutt be either to his offi- 
cers at the exchequer, or to his receiver in the country®. And, 
ftrictly, the rent is demandable and payable before the time of 
funfet of the day whereon it is referved"; though fome have 
thought it not abfolutely due till midnight*. 


_ Wiru regard to the original of rents, fomething will be faid 
in the next chapter: and, as to diftreffes and other remedies for 
their recovery, the doétrine relating thereto, and the feveral pro- 
ceedings thereon, thefe belong properly to the third part of our 
commentaries, which will treat of civil injuries, and the means 
whereby they are redrefled. | | 
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CHAPTER THE FOURTH. 


‘Or raz FEODAL SYSTEM, 


E is impoflible to underftand, with any degree of accuracy 
either the civil conftitution of this kingdom, or the laws 
" which regulate it’s landed property, without fome general ac- 
quaintance with the nature and doctrine of feuds, or the feodal 
Jaw : afyitem fo univerfally received throughout Europe, upwards 
of twelve centuries ago, that fir Henry Spelman* does not {cruple 
to callit the law of nations ‘n our weftern world. This chapter 
- awill be therefore dedicated to this inguiry. And though, in the 
courfe of our obfervations in this and many other parts of the 
prefent book, we may have occafion to fearch pretty highly into 
the antiquities of our Englith jurifprudence, yet furely no indul- 
trious ftudent will imagine his time mif-employed, when he 1s 
led to confider that the obfolete do&rines of our laws are fre- 
quently the foundation, upon which what remains is ereGted 3 : 
and that it is impracticable to, comprehend many rules of the 4 
modern law, in a fcholarlike (cientifical manner, without having ' 
recourfe to the antient. Nor will thefe refearches be altogether 
void of rational entertainment as well as ufe: as in viewing the 
majeftic ruins of Rome or Athens, of Balbec or Palmyra, it | 
adminifters both pleafure and inftru€tion to compare them with 
thedraughts of the fame edifices, in their priftine proportion 


and fplendor. Bie 
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T we conftitution of feuds * had it’s original from the military 
policy of the northern or Celtic nations, the Goths, the Hunns, 
the Franks, the Vandals, and the Lombards, who all migrating 


from the fame offcina gentium, as 


Crag very juitly entitles it’, 


oured themfelves in vaft quantities into all the regions of Europe, 
at the declenfion of the Roman empire. It was brought by them 


from their own countries, and continued in their re{pective colo- - 


nies as the moft likely means to fecure their new acquifitions : 


and, to that end, large diftri@s or 
the conquering general to the fuperior officers of the army, and. 


parcels of land were allotted by 


by them dealt out again in fmaller parcels or allotments to the 
inferior officers and moft deferving foldiers.4 Thefe alotments 


were called feoda, feuds, fiefs, 


or fees; which laf appellation 


in the northern languages* fignifies a conditional ftipend or re- 
ward". Rewards or ftipends they evidently were: and the con- 


dition annexed to them was, th 


at the pofleffor fhould do fervice 


faithfully, both at home and in the wars, to him by whom they 
were given ; for which purpofe he took the furamentum fidelita- 
tis, or oath of fealty®: and in cafe of the breach of this con- 
dition and oath, by not performing the ftipulated fervice, or by 
_deferting the lord in battle, the lands were again to revert to him 


who granted them.® 


ALLOTMENTS, thus acquired, naturally engaged fuch as ac- 


cepted them to defend them: and, as they all fprang from the 


"Db See Spelman of fends, and Wright of 
‘Tenures, per tot. 

© De jure feod. 19. 20. 
od Wright. 7, 

_€ Spelm. GI. 216. 

£ Pontoppidan, in his hiftory of Norway 
(page 290) obferves, that in the northern 
languages 9dh fignifies proprietas and gil 
totum. Hence he derives the Odb¢! right in 
thofe countries s and hence too perhaps is 
derived the wdal right in Finland, &¢. (Sce 
_ Mac Doual. Inft. part. 2.) Now thetrank 
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fame 


pofition of thefe northern fyllables, alloob, 
will give us the true etymology of the alig- 
dium, or abfolute Property of the feudifts’: 
as, by a fimilar combination of the latter 
fyllable with the werd fee (which fignifies, 


we have feen, a conditional reward or fti>. 


pend) feeodb or feodam will denote {tipen- 
diary property. 


% See this oath explained at large in ~ 
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famie right of conquelt, no part could fubfift independent of the 
whole; wherefore all givers as well as receivers were mutually 
bound to defend each others pofleffions. But, as that could not 
effectually be done in a tumultuous irregular way, government, 
and to that purpole fubordination, was neceflary. Every receiver 
of lands, or feudatory, was therefore bound, when called upon 
by his benefactor, or itamediate lord of his feud or fee, to do all 
in his power to defend him. Such benefactor or lord was like- 
wife fabordinate to and under the command of his immediate 
benefactor or fuperior ; and fo upwards to the prince or general 
himfelf. And the feveral lords were alfo reciprocally bound, in 
their refpective gradations, to proteét the poffcilions they had 
given. Thus the feodal connection was eftablifhed, a proper mi- 
litary firbjection was naturally introduced, and an army of feuda- 
‘tories were always ready inlifted, and mutually prepared to mul- 
ter, not only in defence of cach man’s own feveral property, but 
alfo in defence of the whole, and of every part of this their 
newly acquired country’: the prudence of which conititution 
was foon fufiiciently vilible in the ftrength and fpirit, with which 
they maintained their conquelis. | 

Ture univerfality and early ufe of this feodal plan, among all 


thofe nations which in complaifance to the Romans we full call 
barbarous, may appear from what is recorded" of the Cimbri and 


Teutones, nations of the fame northern original as thofe whom 


we have been defcribing, at their firft irruption into Italy about 
a century before the chriftian «ra. They demanded of the Ro- 
mans, “¢ ui martiis populus aliquid jibt terrae daret, quafi fripen- 
«© dium : caelerum, ul vellet, manibus atque armis fuis uteretur.” 
‘The fenfe of which may be thus rendered ; they defired ftipen- 
diary lands (that is, feuds) to be allowed them, to be held by 
military and other perfonal fervices, whenever their lords fhould 


call upon them. ‘This was evidently the fame conftitution, that 


difplayed itfelf more fully about {even hundred years afterwards : 
when the Salii, Burgundians, and Franks broke in upon Gaul, 
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the Vifigoths on Spain, and the Lombards upon Italy ; and intro- 
duced with themfelves this northern plan of polity, ferving at 
once to diftribute, and to protect, the territories they had newly 
gained. And from hence it is probable that the emperor Alex- 
ander Severus’ took the hint, of dividing lands conquered from 
the enemy among his generals and victorious foldiery, on condi- 
‘tion of receiving military fervice from them and their heirs for 
ever. ! 


ScArcehad thefe northern conquerors eftablifhed themfelves 
‘in their new dominions, when the wifdom of their conititutions, 
as well as their perfonal valour, alarmed all the princes of Europe; 
that is, of thofe countries which had formerly been Roman pro- 
vinces, but had revolted, or were deferted by their old matters, 
in the general wreck of the empire. Wherefore moft, if not all, 
of them thought it neceilary to enter into the fame or a fimilar 
plan of policy. For whereas, before, the poffeffions of their 
fubjects were perfectly allodial, (that is, wholly independent, 
_and held of no fuperior at all) now they parcelled out their royal 
territories, or perfuaded their fubjects to furrender up and retake 
their own landed property, under the like feodal obligations of 
military fealty ”, And thus, in the compafs of a very few years 
the feodal conftitution, or the doétrine of tenure, extended itfelf 
over all the weftern world. Which alteration of landed property, 
in fo very material a point, neceflarily drew after it an alteration 
of laws and cuftoms: fo that the feodal laws foon drove out the 
Roman, which had hitherto univerfally obtained, but now be- 
came for many centuries loft and forgotten ; and Italy itfelf (as 
-_fome of the civilians, with more fpleen than judgment, have ex- 
prefled it) belluinas, atque ferinas, emmanefque Longobardorum leges 


accepit”, 
fie 2 i : Bu 
ghee 
1 Sola, quae de hoftibus capta funt, limi- — ¢ ‘per inopiam bominum vel per fenettutem defe~ 
“* taneis ducibus-et militibus donavit » ita ut “© rerentxr rura vicina barbariae, quod turpi f-~ 
© eorum ita effent, fi baeredes illorum militar ent, oe fimum ible ducebat. (El. Lamprid. tn Vita 
“* nec unquam ad privatos pertincrent: dicens Alex. Severi. ) 
** attentius illos militaturas, fi etiam fua rura m Wright ro. 
“* defenderent. Addidit fane bis et animalia et n Gravin. Orig. Ll. . §. 31396 
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Bur this feodal polity, which was thus by decrees eftablifhed 
overall the continent of Europe, feems not to have been received 
in this part of our ifland, at leatt not univerfally and as a part of 
the national conftitution, till the reign of William the Norman’. 
Not but that it is reafonable to believe, from abundant traces in 
our hiftory and laws, that even in the times of the Saxons, who 
were a fwarm from what fir William Temple calls the fame nor- 
thern hive, fomething fimilar to this was in ufe: yet not fo ex- 
tenfively, nor attended with all the rigour that was afterwards 
¢mported by the Normans. For the Saxons were firmly fettled in 
this land, at leaft as early as the year 600: and it was not till 
two centuries after, that feuds arrived to their full vigour andma- 
turity, even on the continent of Europe”. 


Tuis introduction however of the feadal tenures into Eng- 
land, by king William, does not feem to have been effected im- 
mediately after the conquelt, nor by the mere arbitrary will and 
power of the conqueror ; but to have been gradually eftablifhed 
by the Norman barons, and others, in fuch forfeited lands as 
they, received from the gift of the conqueror, and afterwards 


univerfally confented to by the great council of the nation long . 


after his title was eftablifhed. Indeed from the prodigious 
flaughter of the Englifh nobility at the battle of Haftings, and 


the fruitlefs infurrections of thofe who furvived, fuch numerous » 


forfeitures had accrued, that he was able to reward his Norman 
followers, with very large and extenfive pofleflions: which gave 


3 handle to the monkith hiftorians, and fuch as have implicitly 


followed them, to reprefent him as having by right of the fword 
{eifed on all the lands of England, and dealt them out again to 
his own favourites, A fuppoftion, grounded upon a miftaken 
fenfe of the word conque/t; which in its feodal acceptation, fig- 


nifies no more than acquifition : and this hasled many halty WIi- ~ 


ters into a ftrange hiftorical miftake, and one which upon the 


flighteft examination will be found to be moft untrue. However, 
. , 7 certain 
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certain it is, that the Normans now began to pain very large 
poffeffions in England: and their regard for the feodal law, 
under which they had long lived, together with the kine’s re- 


commendation of this policy to the Enolifh, as the bef way to 


put themfelves ona military footing, and thereby to prevent an y 
future attempts from the continent, were probably the reafons 
that prevailed to effect it’s cfablifhment here by law. And 
though the time of this great revolution in our landed property 
cannot be afcertained with exa@nefs, yet there are fome cir. 
cumitances that may lead us toa probable conjecture concerning 


it. For we learnfrom the Saxon chronicle", that in the nineteenth 
year ot king William’s reien an invafion was apprehended from 


Denmark; and the military conftitution of the Saxons being then 


laid afide, and no other introduced in it’s ead, the kin edom was 
wholly déefencelefs:’ which occafioned the king to bring over a 
large army of Normans and Bretons, who were quartered upon 
every lancholder, and greatly opprefied the people. This apparent 
weaknels, torether with the grievances occafioned by a foreign 
force, might co-operate with the king’s remonitrances, and the 
better incline the nobility to lien to his propotals for putting 
them in a pofture of defence. For, as foon as the danger was 

Sreat council to inquire into the ftate of the 
Mation'; the immediate confequence of which was the compiling 
of the great furvey called domefday-book, which was finifhed in 
the next year: and in the latter end of that very year the king 


dé 


was attended by all his nobility at Sarum; where al] the prin-_ 
cipal landholders fubmitted their lands to the yoke of military 


tenure, became theking’s vaials, and did homage and fealt to hi 

re 3 oO = re) : y S 
perfon®. This may poflibly have been the aera of formally in-. 
troducing the feodal tenures by Jaw; and perhaps the very law, 
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and couched in thefe remarkable words: fiatuimus, ut omnes 
<. Izberi. homines foedere et facramento affirment, quod intra et extra 
& yniverfum regnum Angliae Wilhelmo regi domino fuo fideles effe v0- 
<< Junt; terras et bonores ilius omni fidelitate ubique fervare CUM €05 
<< et contra inimicos et aliemigenas defendere.’ The terms of this law 
(as fir Martin Wright has obferved") are plainly feodal : for, firft, 
it requires the oath of fealty, which made inthe fenfe of the feu- 
— difts every man that took it a tenant or vafal; and, fecondly, 
hemfelves to defend their lord’s territories 
and titles againft all enemies foreign and domeftic. But what 
“clearly evinces the legal eftablifament of this fyftem, is another 
daw of the fame collection”, which exaéts the performance of 
the military feodal services, as ordained by the eeneral council. 
“¢ Omnes comites, et barones, et muilites, et fervientes, et univerft 
<< Jiberi bomines totius regni noftri praedicii, habeant et teneant fe 
<< femper bene “1 armis et inequis, ut decet et oportel: et fint fem- 
ayes prompti et bene paratt, ad fervitium fuum integrum nobis ex- 
<¢ plendum et peragendum, cum opus fuerit ; fecundum quod nobis de- 
<< bent de foedis et tenementis fuis de sure facere, et freut ills fta- 
“¢ fuimus per commine concilium totius regni nofirt praedichi.” 


the tenants obliged t 


Turis new polity therefore feems not to have been impofed by 
the conqueror, but nationally and freely adopted by the general af- 
fembly of the whole realm, in the fame manner as other nations 
of Europe had before adopted it, upon the fame principle of 
felf-fecurity. And in particular, they had the recent example 
of the French nation before their eycs; which had gradually 
furrendered up all it’s allodial or free lands into the king’s hands, 
who reftored them to the owners a5 2 beneficium or feud, to be 
held to them and fuch of their heirs as they previoully nominated 
to the king: and thus by degrees all the allodial eftates of ¥rance 
e converted into feuds, and the freemen became the vafals of 
_ The only difference between this change of tenures 
England, was, that the former was effected . 

: | oradually, 
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the crown” 
sn France, and that in 
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_ gradually, by the confent of private perfons ; the latter was done 
_ at once, all over England, by the common confent of the nation™. 


Iw confequence of this change, it became a fundamental ma xim 
and neceflary principle (though in reality a mere fiction) of our 
Englith tenures, “* that the king is the univerfal lord and original 
** proprietor of all the lands in his kingdom’; and that no man 
“doth or can poffefs any part of it, but what has mediately or 
“ immediately been derived as a gift from him, tobe held upon 
“ feodal fervices.”? For, this being the real cafe in pure, original, 
proper feuds, other nations who adopted this fyftem were obliged 
to act upon the fame fuppofition, as a fubftruction and foundation 
of their new polity, though the fact was indeed far otherwife. 
And indeed by thus confenting to the introduction of feodal te- 
nures, our Englith anceftors probably meant no more than to put 
the kingdom ina ftate of defence by eftablifhing a military fyf- 
tem ; and to oblige themfelves (in refpect of their lands) to main- 
tain the king’s title and territories, with equal vigour and fealty, 
as if they had received their lands from his bounty upon thefe 
exprefs conditions, as pure, proper, beneficiary feudatories. But, 
‘whatever their meaning was, the Norman interpreters, killed in 
all the niceties of the feadal conftitutions, and well underftand- 
ing the import and extent of the feodal terms, gave a very diffe- 
rent conftruction to this proceeding : andthereupon took a handle 
to introduce not only therigorous doctrines which prevailed in 
the duchy of Normandy, but alfo fuch fruits and dependenciss, 
_fuch hardfhips and fervices, as were never known to other na- 
tions’; as if the Englifh had in fact, as well as theory, owed 
every thing they had to the bounty of their fovereign lord. 


Ovr anceftors therefore, who were by no means beneficiaries, 
but had barely confented to this fiction of tenure from the crown 


G 2 | aS, 
_ x Pharoah thus acquired the dominion of y Tout fuit in luy, et vient de luy al com~ 
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as the bafis of a military difcipline, with reafon looked upon 
thefedeductions as arlevous impofitions,and arbitrary conclufions ~ 
from principles that, as to them, had no foundation in truth.’ 
However, this king, and his fon William Rufus, kept up with 
a high hand all the rigours of the feodal doétrines: but ther 
fucceflor, Henry I, found it expedient, when he fet up his pre- 
tenfions to the crown, to promife a reflitution of the laws of king 
Edward the confeffor, or antient Saxon fyftem ; and accordingly, 
iy the firlt year of his reign, granted a charter’, whereby he gave 
up the greater grievances, but fill referved the f€tion of feodal 
tenure, for the fame military purpofes which engaged his father 
to introduce it, But this charter was eradually broken through, 
and the former grievances were revived and aggravated, by him- 
felf and fucceeding princes; till im the reign of king John they 
became fointolerable, that they occafioned his barons, or prin- 
cipal feodatories, to rife up in arms againft him: which at length 
produced the famous great charter at Runing-mead, which, with 
fome alterations, was confirmed by his fon Henry Hil. And, 
though it’s immunities, (efpecially as altered on it’s laft edition by 


his fon®) are very greatly {hort of thofe granted by Henry I, it 


was jufily efteemed at the time a vaft acquifition to Englifh h- 
berty. Indeed, by the farther alteration of tenures that has fince 


happened, many of thefe immunities nay now appear, to 4 Com- 


mon obferver, of much lefs confequence than they really were 
when granted: but this, properly confidered, will fhew, not 
that the acquifitions under John were fmall, but that thofe under 
Charles were greater. | And from hence alfo arifes another infe- 


-yence; that the liberties of dun glifhmen are not (as fome arbitrary 


writers would reprefent them) mere infringements of the king’s 
prerogative, extorted from our princes by taking advantage of 
their weaknefs ; but a reftoration of that antient conftitution, of 
which our anceftors had been defrauded by theart and finefle of 
the Norman lawyers, rather than deprived by the force of the — 
Norman arms, : ; nt ENA 
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~Havine given this fhort. hiftory of their rife and progrefs, 
we will next confider the nature, doctrine, and principal laws of 
feuds: wherein we fhall evidently trace the ground work of many 
parts of our public polity, and alfo the original of fuch of our 
own tenures, as were either abolithed in the laf century, or 
ftill remain in force. 


_ Vue grand and fundamental maxim of all feodal tenure is 
this; that all lands were originally granted out by the lovereign, 
and are therefore holden, either mediately or immediately of the 
crown. The grantor was called the proprietor, or lord; bein g 
he who retained the dominion or ultimate property of thefeud or 
_ fee: and the grantee, who had only the ufe and poffeflion, ac- 
cording to the terms of the grant, was ftiled the fteudatory or 
vofal, which was only another name for the tenant or holder of 
the lands ; though, on account of the prejudices we have jufilly 
conceived againit the doctrines that were afterwards grafted on 
this fyftem, we now ufe the word va/al opprobrioufly, as fyno- 
nymous toilave or bondman. The manner of the grant was by 
words of gratuitous and pure donation, dedi et conceffi; which are 
_ full the operative words in our modern infeodations or deeds of 
feofiment. This was perfected by the ceremony of corporal in- 
veititure, or open and notorious delivery of poffeflion in the pre- 
fence of the other vafals, which perpetuated among them the aera 
‘of the new acquifition, at atime when the art of writing was 
very little known: and thereforethe evidence of property was 
_repofed in the memory of the neighbourhood; who, in cafe of 
a difputed title, were afterwards called upon to decide the diffe- 
tence, not only according to external proofs, adduced by the par- 
ties litigant, but alfo by the internal teftimony of their own pri- 
vate knowlege. : 


Brsipes anoath of fealty, or profeflion of faith to the lord, 
_ which was the parent of our oath of allegiance, the vafal or te- 
nant upon inveftiture did ufually homage to his lord ; openly and 
ee humbly 
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humbly kneeling, being ungirt, uncovered, and holding up his 
hands both together between thole of the lord, who fate before © 
him; and there profefling that “ he did become his man from 
“< that day forth, of life and limb and earthly honour :” and then 
he received a kifs from his lord*. Which ceremony was deno- 
minated omagium or manhood, by the feudifts, from the ftated 
form of words, devenio vefier bomo.” | 


Wuewthe tenant had thus profeffed himfelf to be the man 
of hisfuperior or lord, the next confideration was concerning the 
fervice, which, asfuch, he was bound to render, in recompente | 
forthe land he held. ‘This,in pure, proper, and original feuds, 
was only twofold ; to follow, or do /uit to, the lord in his courts 
in time of peace; and in his armies or warlike retinue, when 
neceffity called them to the field. The lord was, in early times, 
the legiflator and judge over all his feudatories: and therefore 
the vafals of the inferior lords were bound by their fealty to at- 
tend their domeftic courts baron‘, (which were inftituted in every. 
manor or barony, for doing fpeedy and effectual juftice to all the 
tenants) in order as well to anfwer fuch complaints as might be 
alledged againit themfelves, as to form a jury or homage for the 
trial of their fellow-tenants; and upon this account, in all the 
foedal inftitutions both here and on the continent, they are dif- 
tinguifhed by the appellation of the peers of the court ; pares 
‘curtis, or pares curiae. In like manner the barons themfelves, or 
lords of inferior diftricts, were denominated peers of the king’s 
court, and were bound to attend him upon fummons, to hear 
caufes of greater confequence in the king’s prefence and under | 
the direction of his grand jufticiary ; till in many countries the 
power of that oflicer was broken and diftributed into other courts 
of judicature, the peers of the king’s court ftill referving to them- 
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felves (in almoft every feodal government) the right of appeal 
from thofe fubordinate courts in the lat refort. The military 
branch of fervice confifted in attending the lord to the wars, if 
called upon, with fuch a retinue, and for fuch a number of days, 
as were ftipulated at the firft donation, in proportion to the quan- 
tity of the land. 


Ar the firkt introduétion of feuds, as they were gratuitous, fo 
alfo they were precarious and held at the will of the lord®, who 
was then the fole judge whether his vafal performed his fervices 
faithfully. Then they became certain, for one or more years. 
Among the antient Germans they continued only from year to 
year; an annual diftribution of lands being made by their leaders 
in their general councils or affemblies®, This was profeffedly 
done, left their thoughts fhould be diverted from war to acricul- 
ture; leit the trong fhould incroach upon the poffeffions of the 
weak; and left luxury and avarice fhould be encouraged by the 
erection of permanent houfes, and too curious an attention to 
convenience and the elegant fuperfluities of life. But, when the 
general migration was pretty well over, and a peaceable poflefiion 
of their new-acquired fettlements had introduced new cuftoms 
-and.manners; when the fertility of the foil had encouraged the 
itudy of hutbandry, and an affection for the fpots they had culti- 
vated began naturally to arife in the tillers; a more permanent 
degree of property was introduced, and feuds began now to be 
eranted for the /i/e of the feudatory'. But ftill feuds were not 
yet hereditary; though frequently granted, by the favour of the 
Jord, to the children of the former pofleffor; till in procefs of 
time it became unufual, and was therefore thought hard, to reject 
the heir, if he were capable to perform the fervices*: and there- 
fore infants, women, and profeficd monks, who were incapable 


of 
g Peudot. 2. t. x, . “¢ annos fingulos, gentibus et cogrationibus ho~ 
h Thus Tacitus : (de msr. Germ. ¢ a6.) uC minum qui una colerunt, quantum eis et quae 
<* agri ab univerfis per vices occupantur : arva “theo vifim eft, attriduunt agri aigue anne 
“Sper annos mutant.” And Caefar yet more “* pot alo tranfire cogunt.” . 
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“* prios habets fed magijtratus et principes, in 
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of bearing arms, were alfo incapable of fucceeding toa genuine 
feud. But the heir, when admitted to the feud which his an- 
ceftor poffeffed, ufed generally to pay a fine or acknowlegement 
to the lord, in horfes, arms, Moncy, and the like, for fuch renewal 
of the feud: which was called a relief, becaufe it re-eftablifhed | 
the inheritance, or, in the words of the feodal writers, ** incertam 
<< ot caducam aereditatem relevabat.’ This relief was afterwards, 


when feuds became abfolutely hereditary, continued on the death 
of the tenant, though the original foundation of it had ceafed. 


For in procefs of time feuds came by degrees to be univers 
fally extended, beyond the lite of the firft vafal, to his fons, or » 
erhaps to fuch one of them, as the lord fhould name; and in 
this cafe the form of the donation was firictly obferved: for if a 
feud was given to aman and his fons, all his fons fucceeded him 
in equal portions; and as they died off, their fhares reverted to 
the lord, and did not defcend to their children, or even to their 
furviving brothers, as not being fpecified in the donation '. But 
when fuch a feud was given to a man, and his heirs, in general 
terms, then amore extended rule of fuccefiion took place; and 
when a feudatory died, his male defcendants om infinitum were ad- 
»mitted to the facceflion. When any fuch defcendant, who thus 
had fucceeded, died, his male defcendants were alfo admitted in 
the firft place; andin defect of them, fuch of his male collateral 
kindred as were of the blood or lineage of the frit feudatory, 
put no others. For this was an unalterable maxim in feodal fuc- 
ceflion, that ‘* none was capable of inheriting a feud, but fuch 
eas was of the blood of, that is, lineally defcended from, the 
“ firft feudatory™.’ And the defcent, being thus: confined to 
males, originally extended to all the males alike; all the fons, 
without any diftinétion of primogeniture, fucceeding to equal 
portions of the father’s feud. But this being found upon many 
accounts inconvenient, (particularly, by dividing the fervices,and 
thereby weakening the frrength of the feodal union) and honorary 
feuds (or titles of nobility) being now introduced, which were — 
: not q 


1 Wright. 17. m Ibid. 183. 
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not of a divifible nature, but could only be inherited by the 
eldeft fon"; in imitation of thefe, military feuds (or thofe we 
are now defcribing) began alfo in mot countries to defcend ac- 
cording to the fame rule of primogeniture, to the eldeft fon, in 
exclufion of all the reft®. 


OTHER qualities of feuds were, that the feudatory could not 
aliene or difpofe of his feud; neither could he exchange, nor yet, 
mortgage, nor even devileit by will, without the confent of the 
lord’. For, the reafon of conferring the feud being the perfonal 
abilities of the feudatory to ferve in war, it was not fit he should 
be at liberty to transfer this gift, either from himfelf, or from his 
_pofterity who were prefumed to inherit his valour, to others who 
might prove lefs able. And, as the feodal obligation was looked — 
upon as reciprocal, the feudatory being intitled to the lord’s pro- 

tection, in return for his own fealty and fervice ; therefore the 
lord could no more transfer*his feiznory or protection without 
confent of his vafal, than the vafal could his feud without con- 
fent of his lord’: it being equally unreafonable, that the lord 
Should extend his protection to a perfon to whom he had excep- 
tions, and that the vafal fhould owe fubjection to a fuperior not 


\ 


-of his own choofing. 


Tuese were theprincipal, and very fimple, qualities of the 
genuine or original feuds; being then all of a military nature, 
and in. the hands of military perfons: though the feudatorics, 
being under frequent incapacities of cultivating and manuring 
their own lands, foon found it neceflary to commit part of them 
to inferior tenants; obliging them to fuch returns in fervice, corn, 
cattle, or money, as miwht enable the chief feudatories to attend 
their military duties witHout diftracion: which returns, or redi- 
dus, were the original of rents. And by this means the feodal 
pouty was greatly extended; thefe inferior feudatories (who held 
what are called in the Scots law “ rere-fiefs”) being under fimilar 
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obligations of fealty, to do fuit of court to anfwer the ftipulated 
renders or rent-fervice, and to promote the welfare of their 1m- 
mediate fuperiors or lords’. But this at the fame time demolifhed 
the antient fimplicity of feuds; and an inroad being once made 
upon their conftitution, it, fubjected them, in a courfe of time, 
to great varieties and innovations. Feuds came to be bought and 
foid, and deviations were made from the old fundamental rules of 


tenure and fucceflion; which were held no longer facred, when 


? 


the feuds themfelves no longer continued to be purely military. 
Hence thefe tenures began now to be divided into feada propria 
et impropria, proper and improper feuds; under the former of 


which divifions were comprehended fuch,and fuch only of which 


wehave before fpoken; and under that of improper or derivative 
feuds were comprized all fuch as do not fall within the other de- 
{cription: fuch, for inftance, as were originally bartered and fold 
to the feudatory for a price; fuch as were held upon bate or lefs 
honourable fervices, or upon a remit, in lieu of military fervice; 
fach a$ were in themfelves alienable, without mutual licenfe; 
and fuch asmight defcend indifferently either to males or females. 
But, where a difference was not exprefled in the creation, fuch 


new-created feuds did in all other refpects follow the nature ofan 


original, eenuine, and proper feud’. 


Burt asfoon as the feodal fytem came to be confidered in the 
light ofa civil eftablifhment, rather than as a military plan, the 
ingenuity of the fame ages, which perplexed all theology with 
the fubtilty of {cholaflic difquifitions, and bewildered philofophy 
=n the mazes of metaphyfical jargon, began alto to exert it’s in- 
Auence onthis copiousand fruitful fabject: in purfuanceof which, 
the mof refined and oppreflive confequences were drawn from 
what originally was a plan of fimplicityand liberty, equally be- 
neficial to both lord andtenant,and prudently calculated for their 
mutual protection and defence. From this.one foundation, in 
different countries of Europe, very different faperftructures have 
been raifed: what effect it has produced on the landed property 

of England will appear in the following chapters. - 


sR eM. acto 


E Weight. 20 


Ch. 5. Le OF TEEN G9.) ie 


CHAPTER THE FIFTH, 
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OF THE ANTIENT ENGLISH TENURES. 


N this chapter we fhall take a fhort view of the antient tenures 
of our Englifh eftates, or the manner in which lands, tene- 
ments and hereditaments might have been holden: as the fame 
ftood in force, till the middle of the laft century. In which we 
fhall eafily perceive, that all the particularities, all the feeming 
and real hardfhips, that attended thofe tenures, were to be ac- 
counted for upon feodal principles and no other ; being fruits of, 
and, deduced from, the feodal policy. 


ALMosrT all the real property of this kingdom is by the po- 
licy of our laws fuppofed to be granted by, dependent upon, and 
holden of fome fuperior or lord, by and in confideration of certain 
fervices to be rendered to the lord. by the tenant or poffeffor of 
this. property. The thing holden is therefore ftiled a tenement, 
the pofleflors thereof tenants, and the manner of their poffeflion 
afenure. Thus all the land in the kingdom is fuppofed to be 

holden, mediately or immediately, of the king; who is ftiled 
_ the lord paramount, or above all.. Such tenants as held under the 
king immediately, when they granted out portions of their lands 


_ to inferior perfons, became alfo lords with refpe&t to thofe infe- 


_ rior perfons, as they were ftill tenants with refpect to the king ; 
and thus partaking of a middle nature, were called mefne, or 
_ middle, lords. So that if the king granted a manor to A, and 
he granted a portion of the land to B, now B was faid’ to hold 
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of A, and A of the king; or, in other words, B held his lands : 
immediately of A, but mediately of the king. The king there- 
fore was ftiled lord paramount ; A was both tenant and lord, or q 
was amefne lord; and B was called tenant paravail, or the lowelt | 
tenant; being he who fuppofed to make avail, or profit, of the | 
land?. Inthis manner are all the lands of the kingdom holden, } 
which are in the hands of fubjects; for, according to fir Edward ~ 
Coke®, in the law of England we have not properly allodium 3 \ 
which, we have feen*, is the name by which the feudifts abroad 
diftinguifh fuch eltates of the fubject, as are not holden of any 
fuperior. So that at the firft glance we may obferve, that our 
lands are either plainly feuds, or partake very ftrongly of the 

. feodal nature. ie 2 
Aut tenures being thus derived, or fuppofed to be derived, _ 
from the king, thofe that held immediately under him in right : 
of his crown and dignity, were called his tenants in capite, OY in 
chief ; which was the moft honourable {pecies of tenure, but at — 
the fame time fubjected the tenants to greater and more burthen- , 
fome fervices, than inferior tenures did‘. This diftinétion ran | 
through all the different forts of tenure; of which I now pro- 
ceed to give an account. eee | 


Il. Turre feem to have fubfifted among our anceftors four 
principal species of lay tenures, to which all others may bere- 
duced : the grand criteria of which were the natures of the fe- 4 
yeral fervices or renders, that were dueto the lords from their — 
tenants. The fervices, in refpect of their quality, were either 
free ov bafe fervices; in refpect of their quantity and the time of — 
exacting them, were either certain or uncertain. Free fervices were — 


fuch as were not unbecoming the character ofa foldier, ora free- 
| | sgl man, 
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ad In the Germanic conftitution, the elec- 
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from the emperor, are called the immediate 
(tates of the empire ; all other landholders 


imperial cities, dc, which hold direétly | 
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man, to perform; as to ferve under his lord in the wars, to pay 
afum of money, andthelike. Ba/e fervices were fuch as were 
fit only for peafants, or perfons of afervile rank; as to plough 
the lord’s land, to make his hedges, to carry out his dung, or 
othermean employments. The certain fervices, whether free or 
bafe, were fuch as were ilinted in quantity, and could not be 
exceeded on any pretence; as, to pay a ftated annual rent, or to 
_ plough fuch a field for three days. ‘The wncertain depended upon 
unknown contingencies: as to do military fervice in perfon, or 
pay an affeflment in lieu of it, when called upon; or to wind a 
horn whenever the Scots invaded the realm; which are free fer- 
vices ; or to do whatever the lord fhould command; which is a 
bafe or villein fervice. 


From the various combinations of thefe fervices have arifen 
the four kinds of lay tenure which fubfifted in England, till the 
middle of the laft century; and three of which fubfift to this 
day. Of thefe Bracton (who wrote under Henry the third) feems 
to give the cleareft and moft compendious account, of any author 
antient.or modern*; of which the following is the outline or. 
abitractf, “ Tenements are of two kinds, frank-tenement, and 
 villenage. And, of frank-tenements, fome are held freely in 
“¢ confideration of homage and knight-fervice ; others in Sree-focage 
“ with the fervice of fealty only.” And again’, “ of villenages 
*« dome are pure, and others privileged. He that holds in pure 
** villenage {hall do whatf{oever is commanded him, and always be 
** bound to an uncertain fervice. The other kind of villenage is 
** called vzllein-focage ; and thefe villein-focmen do villein fervices, 
‘© but fuch as are certainand determined.’* Of which the fenfe 
feems to be as follows : firft, where the fervice was free, but 
uncertain, as military fervice with homage, that tenure was called 


: the 
¢ l.q.trs i. ¢. 28. Siatum. Dui tenet in puro villenagio facieb 
£ Tenementorum aliud liberum, aliud villee — quicquid ei pracceptum fuerit, et femper tenebi-. 


nagium. Item, lberorum aliud tenetur libere tur adincerta. Aliud genus villenagi dicitur 
pro homagio et fervitio militari; aliud in libero — villanum focagium ; et bujufmodi villani foc~ 
Jocagio cum fidelitate tantum. §. 1. manm—villana fatiunt fervitia, fed certa e& 
g Villenagisrum aliud purum, aliud priviles  determinata, §. 5. 
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the tenure in chivalry per fervitium militare, or by knight-fervice. 
Secondly, where the fervice wag not only free, but alfo certain, 
as by fealty only, by rent and fealty, dc, that tenure was called 
liberum focagium, or free focage. T hefe were the only free hold-. 
ings or tenements 5 the others were villenous or fervile : as, third- 
ly, where the fervice was bafe in it’s nature, and uncertain as to 
time and quantity, the tenure was purum villenagium, abfolute or 
pure villenage. Laitly, where the fervice was ba/e in it’s nature, 
but reduced to a certainty, this was fuill villenage, but diftin- 
guifhed from the other by the name of privileged villenage, wi/- 
lenagium privilegiatum 3 OY it might be fiill called focage (from 
the certainty of it’s fervices) but degraded by their bafenefs into 
the inferior title of villenagium focagium, villein-focage. 


I. Tue firk, moft univerfal, and efteemed the moft honourable 
fpecies of tenure, was that by knight-fervice, called in Latin /er- 
vitium militare, andin law-French chivalry,’ or fervice de chivalier, 
anfwering to the fief d’ haubert of the Normans’, which name 
is exprefsly given it by the mitrour', This differed in very few 
points, as we fhall prefently fee, from a pure and proper feud, 


being intirely military, and the genuine effect of the feodal efta- 


plifhment in England, To make a tenure by knight-fervice, a 
determinate quantity of land was neceflary, which was called a 
knight’s fee, feadum militare ; the value of which, not only in 
the reign of Edward Il*, but alfo of Henry Il! and therefore 
probably at it’s original in the reign of the conqueror, was ftated’ 
at 201. per annum; anda certain number of thefe knight’s fees 


were requifite to make up a barony. And he who held this pro- — 


portion of land (ora whole fee) by knight-fervice, was bound to 


attend his lord to the wars for forty days in every year, if called’ : 


upon : which attendance was his reditus or return, his rent or 
fervice, for the land he claimed to hold. If he held only half a 


knight’s fee, he was only bound to attend twenty days, and fo 


in proportion”. And there isreafon toapprehend, that this fer- 
es , vice 
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vice was the whole that our ancefltors meant to fubject themfelves 
to; the other fruits and confeauences of this tenure being frau- 
dulently fuperinduced, as the regular (though unforefeen) ap- 
pendages of the feodal fyftem. ) 


aii Turs tenure of knight-fervice had all the marks of a ftrié& 
and regular feud: it was granted by words of pure donation, 
dedi et conceffi"; was transferred by inveftiture or delivering cor- 

» poral poffeflion of the land, ufually called livery of feifin; and 
was perfected by homage and fealty. It alfo drew after it thefe 

_feven fruits and con fequences, as infeparably incident to the te- 
nure in chivalry; viz. aids, relief, primer feifin, wardthip, mar- 
riage, fines for alienation, and e{cheat: all which I fhall endea- 
vour to explain, and fhew to be of feodal original, 


I. AIDS were originally mere benevolences granted by the te- 
nant to his lord, in times of difficulty and diftrefs°; but in pro- 
_cels of time they grew to be confidered asa matter of right, and 
not of difcretion. Thefe aids were principally three ; firit, to 
_Tantoni the lord’s perfon, if taken prifoner 3 a neceflary confe- 
quence of the feodal attachment and fidelity; infomuch that the 
neglect of doing it, whenever it was in the vafal’s power, was, 
by the ftrict rigour of the feodal law, an abfolute forfeiture of his 
eftate”. Secondly, to make the lord’s eldet fon aknight; a mat- 
ter that was formerly attended with great ceremony, pomp, and 
expenfe. This aid could not be demanded till the heir was fifteen 
years old, or capable of bearing arms‘: the intention of it be- 
ing to breed up the eldef fon, and heir apparent of the feignory, 
to deeds of arms and chivalry, for the better defence of the na- 
tion, Thirdly, to marry the lord’s eldeft dau ghter, by giving her 
a fuitable portion: for daughters’ portions were in thofe days 
extremely flender ; few, lords being ableto fave much out of their 
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income for this purpofe; nor could they acquire money by other 
means, being wholly converfant in matters of arms; nor, by 
the nature of their tenure, could they charge their lands with 
this, or any other incumbrances. From bearing their proportion 
to thefe aids no rank or profeflion was exempted: and therefore 
even the monatteries, till the time of thew diffolution, contri- 
buted to the knighting of their founder’s male heir (of whom 
their lands were holden) and the marriage of his female defcend- 
ants’. And one cannot but obferve, in this particular, the great 
‘yefemblance which the lord and vafal of the feodal law bore to 
the patron and client of the Roman republic; between whom 
alfo there fubfifted a mutual fealty, or engagement of defence 
and protection. With regard to the matter of aids, there were 
three which were ufually raifed by the client; viz. to marry the 
patron’s daughter; to pay his debts; and to redeem his perfon 


from captivity *- 


Bur befides thefe antient feodal aids, the tyranny of lords 
by degrees exacted more and more; as, aids to pay the lord’s 
debts, (probably in ‘mitation of the Romans) and aids to enable » 
him to pay aids or reliefs to his fuperior lord; from which lait 
sndeed the king’s tenants 7 capite were, from the nature ‘of | 
their tenure, excufed, as they held immediately of the king who 
had no fuperior. To prevent this abufe,king John’s magna-carta’ 
ordained, that no aids be taken by the king without confent of 
parliament, nor in any wife by inferior lords, fave only the three 
antient ones above-mentioned. But this provilion was omitted in 
Henry Ils charter, and the fame oppreflions were continued till 
the 25 Edw.1; when the ftatute called confirmatio chartarum was 
enacted; which in this refpect revived kiag John’s charter, by 
ordaining that none but the antient aids fhould be taken. But 
though the fpecies of aids was thus reftrained, yet the quantity 


x Philip’s life of Pole. I. 223- folutionem  gratuitam pecuniam erogarent ; et 
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of each aid remained arbitrary and uncertain, King John’s char- 
ter indeed ordered, that all aids taken by inferior lords fhould be 
reafonable”; arid that the aids taken by the king of his tenants 
Nn capite thould be fettled by parliament”. But they were never 
completely afcertained and adjufted till the flatute Wel. 7, 
— 3 Edw.1.c. 36. which fixed the aids of inferior lords at twenty 
thillings, or the fuppofed twentieth part of every knight’s fee, 
for making the eldeft fon a kni ght, or marrying the eldeft daugh- 
ter; and the fame was done with regard to the king’s tenants fy 
Capile by itatute 2¢ Rdw.illee. iis “Phe other aid, for ranfom 
of the lord’s perfon, being not in its nature capable of any cer- 
tainty, was therefore never afcertained. ; 


2, RELIEF, releviuin, was before mentioned as incident. to 
every feodal tenure, by way of fine or compofition with the lord 
for taking up the eltate, which was lapfed or fallen in by the 
death of the laft tenant. But, though reliefs had their original 
‘while feuds were only life-eftates, yet they continued after feuds 

_ became hereditary; and were therefore looked upon, very juitly, 
as oné of the greateft grievances of tenure: efpecially when, at 
the firft, they were merely arbitrary and at the will of the lords - 
fo that, if he pleafed to demand an exorbitant relief, it was in 
effet to difinherit the heir *. . ‘The Enguth il*brooked this con- 
fequence of their new adopted policy; and therefore W illiam the 
\ conqueror by his laws’ a/certained the relief, by directin & (in imi- 
tation of the Danifh heriots) that a certain quantity of arms and 
habiliments of war fhould be paid by the earls, barons, and va- 
vafours refpectively ; and if the latter had no arms, they fhould 
pay Ioos. Wiliam Rufus broke through this compofition, and 
again demanded arbitrary uncertain reliefs, as due by the feodal . 


laws; thereby in effet oblicing ever heir to new-purchafe or 
ae aaiee y " oe P 

redeemhisland*: but his brother Henry I. by the charter before- 

mentioned reftored his father’s law ; and ordained, that the relief 
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to be paid fhould be according to the law fo eftablifhed, and not | 
an arbitrary redemption*. But afterwards, when, by an ordinance. 
in 27 Hen. Il. called the affife of arms, it was provided that every 

man’s armour fhould defcend to his heir, for defence of the realm ; 

and it thereby became impracticable to pay thefe acknowlege- 
ments in arms, according to the laws of the conqueror, the com- 
pofition was univerfally accepted of 100s. for every knight's tec. 

as we find it ever after eftablifhed’. But it mult be remembered 
that this relief was only then payable, if the heir at the death of 


his anceftor had attained his full age of one and twenty years. 


3. Primer /eifin was a feodal burthen, only incident to the 
king’s tenants 7m capite, and not to thofe who held of inferior or 
rmefne lords. It was a right which the king had, when any of 
his tenants in capite died feifed of a knight’s fee, to receive of the 
heir (provided he were of full age) one whole year’s profits of the 
lands, if they were in immediate pofleffion ; and half a year’s 

profits, if the lands were in reverfion expectant on an eftate for 
life’. This feems to belittle more than an additional relief: but 
grounded upon this feodal reafon; that, by the antient law of 
feuds, immediately upon a death of a vafal the fuperior was in- 
titled to enter and take feifin or poffeffion of the land, by way of 
protection againft intruders, till the heir appeared to claim it,and 
receive inveftiture: and, for the time the lord fo held it, he was 


entitled to take the profits ; and, unle{s the heir claimed within a 


“year and day, it was by the itrictlawa forfeiture’. This practice 
however feems not to have long obtained in England, if ever, 
with regard to tenures under inferior lords; but as to the king’s 
tenures in capite, this prima feifina was expreisly declared, under 
Henry Ill and Edward Il, to belong to the king by prerogative, 


in contradiftinction to other lords®. And the king was intitled - 


to enter and receive the whole profits of the land, till livery was 


fued; 
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fued ; which fuit being commonly within a year and day next 
after the death of the tenant, therefore the king ufed to take at 
an average the jir/? fruits, that is to fay, one year’s profits of the 
land‘. And this afterwards gave a handle to the popes, who 
claimed to be feodal lords of the church, to claim in like man- 
ner from every clergyman in England the firft year’s profits of 
his benefice, by way of primitiae, or firft fruits. 
_ 4. THEsE payments were only due if the heir was of full. 
age; butif he was under the age of twenty one, being a male, 
or fourteen, being a female’, the lord was entitled to the ward- 
Soip of the heir, and was called the guardian in chivalry. This 
wardthip confifted in having the cuftody of the body and lands 
of fuch heir, without any account of the profits, till the ave of 
twenty one in males, and fixteen in females. For the law fup- 
pofed the heir-male unable to perform knight-fervice till twenty 
one; but as for the female, fhe was fuppofed capable at fourteen 
to marry, and then her hufband might perform the fervice. The 
lord therefore had no wardfhip, if at the death of the anceftor 
the heir-male was of the fullage of twenty one, or the heir- 
female of fourteen: yet, if fhe was then under fourteen, and 
the lord once had her in ward, he might keep her fo till fixteen, 
by virtue of the itatute of Weftm. 1. 3 Edw. I. c. 22. the two 
additional years being given by the legiflature for no other reafon 
but merely to benefit the lord’. | , 
Tuts wardfhip, fo far asit related to land, though it was not 
nor could be part of the law of feuds, fo long as they were 
arbitrary, temporary, or for life only; yet, when they became 
hereditary, and did confequently often defcend upon infants, who 
by reafon of their age could’ neither perform nor {tipulate for the 
fervices of the feud, does not feem upon feodal principles to have 
been unreafonable. For the wardfhip of the land, or cuftody of 
the feud, was retained by the lord, that he might out of the 
_ profits thereof, provide a fit perfon to fupply theinfant’s fervices, . 
| L2 till 
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till he fhould be of age to perform them himfelf. And, if we 
confider a feud in it’s original import, as a ftipend, fee, or reward 
for actual fervice, it could not be thought hard that the lord 
fhould withold the ftipend, fo long as the fervice was fufpended, 
Though undoubtedly to our Enghifh anceftors, where fuch fti- 
pendiary donation was a mere fuppolition or figment, it carried 
abundance of hardfhip ; and accordingly it was relieved by the 
charter of Henry I. before-mentioned, which took this cuiltody 
from the lord, and ordained that the cuftody, both of the land 
and the children, fhould belong to the widow or next of kin. 
But this noble immunity did not continue many years. 


‘Tare wardfhip of the body was a confequence of the ward- 


fhip of the land; for he who enjoyed the infant’s eftate was the 
-propereft perfon to educate and maintain him in his infancy: and 
alfo, in a political view, the lord was moft concerned to give his 
tenant a fuitable education, in order to qualify him the better to 
perform thofe fervices which in his maturity he was bound to 


render 


-‘Wuen the male heir arrived to the age of twenty one, or 
the heir-female to that of fixteen, they might fue out their livery 
or cufterlemain' ; that is, the delivery of their lands out of their 
guardian’s hands, For this they were obliged to pay a fine 


namely, halfa year’s profits of the land; though this feems ex- 
srefsly contrary to magna carta‘. However, in confideration of 
their lands having been fo long in ward, they were excufed all 


reliefs, and the king’s tenants alfo all primer feifins'. In order | 


¢o afcertain the profits that arofe to the crown by thefe fruits of 
tenure, and to grant the heir his livery, the itinerant juitices, or 
joftices in eyre, had it formerly in charge to make inquifition 
‘concerning them by ajury of the county”, commonly called an 
inquifitio pof mortem, which was inftituted to enquire (at the 


geath of any man of fortune) the value of-his eftate, the tenure | 
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by which it was holden, and who, and of what age, his heir 
was ; thereby to afcertain the relief and value of the primer feifin; 
_ or the wardthip and livery accruing to the king thereupon. A 
manner of proceeding that came in procefs of time to be greatly 
abufed, and at length an intolerable grievance; it being one of 
the principal accufations againtt Empfon and Dudley, the wicked 
engines of Henry VII, that by colour of falfe inquifitions they 
compelled many perfons to fue out livery from the crown, who 
by no means were tenants thereunto’. And, afterwards, a court 
of wards and liveries was erected, for condu¢ting the fame en- 
-quiries in a more folemn and legal manner. : 
Wuen the heir thus came of full age, provided he held a 
knight’s fee, he was to receive the order of knighthood, and. was 
compellable to take it upon him, or elfe pay a fine to thekine. 
For, in thofe heroical times, no perfon was qualified for deeds of 
arms and chivalry who had _ not received this order, which was 
conferred with much preparation and folemnity. We may plainly 
difcover the footfteps of a fimilar cuftom in what Tacitus relates 
of the Germans, who in order to qualify their young men to 
bear arms, prefented them in a full aflembly with a thield and 
_ lance; which ceremony, as was formerly hinted?, is fuppofed to 
_ have been the original of the foedal knighthood’. This prero- 
gative, of compelling the vafals to be knighted, or to pay a fine, 
was exprefsly recognized in parliament, by the ftatute de militibus, 
1 Edw. Il; was exerted as an expedient of raifing money by 
many of our beit princes, particularly by Edward VI and queen 
‘Ehzabeth; but yet was the occafion of heavy murmurs when 


exerted by Charles I: among whofe many misfortunes it was, 
that neither himfelf nor his people feemed able to diftinguith be- 
tween the arbitrary ftretch, and the legal exertion, of prerogative, 


However, 
n 4 Inf. 198. ¢€ juvenem ornant. Haec apud illos toga, hic 
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However, among the other conceflions made by that unhappy 
° a3 ° . 
prince, before the fatal recourfe to arms, he agreed to diveft him- 


~ elf of this undoubted flower of his crown, and it was accord- 


ingly abolifhed by ftatute 16 Car. Lic.20. 


5. But, before they came of age, there was ftill another 
piece of authority, which the guardian was at liberty to exercife 
over his infant wards; | mean the right of marriage (marita- 
gium, as contradiftinguifhed from matrimonium) which in it’s feo- 
dal fenfe fignifies the power, which the lord or guardian in chi- 
valry had of difpofing of his infant ward in matrimony. For, 
while the infant was in ward, the guardian had the power of ten- 
dering him or her a fuitable match, without di/paragement, OX 
inequality: which, if the infants refufed, they forfeited the value 
of the marriage, valorem maritagit, to their guardian’ 3 that is, 
{o much asa jury would aflefs, or any one would bona fide give 
to the guardian for fuch an alliance’: and, if the infants mar-. 
ried themfelves without the guardians confent, they forfeited 
double the value, duplicem valorem maritagit’. This feems to 
have been one of the greateft hardfhips of our antient tenures. 
There are indeed fubftantial reafons why the lord fhould have 
the refPraint and controll of the ward’s marriage, efpecially of his 
female ward ; becaufe of their tender years, and the danger ‘of 
fuch female ward’s intermarrying with the lord’s enemy”. But 
no tolerable pretence could be afligned why the lord fhould have 
the fale or value of the marriage. Nor indeed is this claim 
of ftri@ly feodal original; the moft probable account of it feem- 
ing to be this: that by the cuftom of Normandy the lord’s con- 
{ent was neceflary to the marriage of his female wards" ; which 
was introduced into England, together with the reft of the Nor-- 
man doétrine of feuds: and it is likely that the lords ufually took 
money for fuch their confent, fince in the often-cited charter of 
Henry the firft, he engages for the future to take nothing for Ais 
confent; which alfo he promifes in general to give, provided fuch 
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female ward were not married to his enemy. But this, among 
_ other beneficial parts of that charter, being difregarded, and 
guardians {till continuing to difpofe of their wards in a very arbi- 
trary unequal manner, it was provided by king John’s great char- 
ter, that heirs fhould be married without difparagement, the 
next of kin having previous notice of the contrac ® g} ONy. a8 it 
was exprefledin the firit draught of that charter, ita maritentur 
ne difparagentur, et per confilium propinquorum de confanguinitate 
fua’. But thefe provifions in behalf of the relations were omitted 
in the charter of Henry III; wherein” the claufe ftands merely 
thus, “ haeredes maritentur ab/que difparagatione;”’ meaning cer- 
tainly, by Aaeredes, heirs female, as there are no traces before this 
to be found of the lord’s claiming the marriage of heirs male; 
and as Glanvil* exprefsly confines it to heirs female. ‘But theking 
and h.. great lords thenceforward took a handle from the ambi- 
guity of this expreflion to claim them both, Jive fit mafculus five 
Jcemina, as Bracton more than once exprefles it’; and alfo, as 
nothing but difparagement was reftrained by magna carta, they 
thought themfelves at liberty to make all other advantages that 
they could’. And afterwards this right, of felling the ward in 
marriage or elfe receiving the price or value of it, was exprefsly 
declared by the ftatute of Merton¢; which is the firft direct men- 
tion of it that I have met with, in our own or in any Other law. 


6. ANOTHER attendant or confequence of tenure by knight- 

_ fervice was that of fines due to the lord for every alienation, when- 

ever the tenant had occafion to make over his land to another. 
This depended on the nature of the feodal connexion; it not 

| being reafonable nor allowed, as we have before feen, that a feu- 
datory fhould tranfer his lord’s gift to another, and fubftitute 

_4 new tenant to do the fervice in his own ftead, without the con- 
fent of the lord; and, as the feodal obligation was confidered as 


reciprocal, 
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reciprocal, the lord alfo could not alienate his feignory without 


We 


Ps 


the confent of his tenant, which confent of his was called an 


attornment. This reftraint upon the lords foon wore away; that 
upon the tenants continued longer. For, when every thing came 
in procels of time to be bought and fold, the lords would not 
erant a licence to their tenants to aliene, without a fine being 
paid; apprehending that, if it was reafonable for the heir to pay 
» fine or relief on the renovation of his paternal eftate, 1t was 
much more reafonable that a ftranger fhould make the fame ac- 
knowlegement on his admiflion toa newly purchafed feud. With 
usin England, thefe fines feem only to have been exacted from 
the king’s tenants 7 capite, who were never able to aliene with- 
outa licence: but, asto common perfons, they were at liberty, 
by magna carta‘, and the ftatute of quia emptores*, (if not earlier) 
+6 alicne the whole of their eftate, to be holden of the fame lord, 
as they themfelves held it of before. But the king’s tenants 7 
capite, not being included under the general words of theie fta- 
tutes, could not aliene without a licence: for if they did, it was 
in antient ftrictnefs an abfolute-forfeiture of the land *; though 


fome have imagined otherwife. But this feverity was mitigated — 


py the flatute 1 Edw. Hf. c. 12. which ordained, that in fuch 
cafe the lands fhould not be forfeited, but a reafonable fine be 


paid to the king. Upon which ftatute it was fettled, that one 


third of the yearly value fhould be paid for a licence of aliena- 
tion; but, if the tenant prefumed to aliene without a licence, a 
full year’s value fhould be paid”. a 7 ‘ 


4. Tue laft confequence of, tenure in chivalry was ¢/cheat ; 
which is the determination of the tenure, or diflolution of the 


mutual bond between the lord and tenant, from the extinction of » 


the blood of the latter by cither natural or civil means: if he 
died without heirs of his blood, or if his blood was corrupted 
and ftained by commiffion of treafon orfelony ; whereby everyin- 
heritable quality was intirely blotted out and abolifhed. In fuch 

: | ; | | cafes 
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cafes the land efcheated, or fell back, to the lord of the feei; 
that 1s, the tenure was determined by breach of the original 
condition, exprefled or implied in the feodal donation. In the 
one cafe, there were no heirs fubfifting of the blood of the fir 
- feudatory or purchafer, to which heirs alone the grant of the 
feud extended: in the other, the tenant, by perpetrating an 
atrocious crime, fhewed that he was no longer to be trufted as a 
vafal, having forgotten his duty as a fubjec ; and therefore for- 
feited his feud, which he held under the implied condition that 
he fhould not bea traitor ora felon. ‘The confequence of which 
in both cafes was, that the gift, being determined, refulted back 
to the lord who gave it*. 
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THe se were the principal qualities, fruits, and confequences 
of the tenure by knight-fervice: a tenure by which the ereatelt 

_ part of the lands in this kingdom were holden, and that princi- 

_ pally of the king in capite, till the middle of the lat century; 
and which was created, as fir Edward Coke exprefsly teftifies', 
. fora military purpofe; viz. for defence of the realm by the 
_ King’s own principal fubjects, which was judged to be much bet- 
_ ter than to truft to hirelings or foreigners. The defcription here 
given is that of knight-fervice proper; which was to attend the - 
Kingin his wars. There were alfo fome other {pecies of knight- 
fervice; fo called, though improperly, becaufe the fervice or 
_ render was of a free and honourable nature, and equally uncer- 
tain as to the time of rendering as that of knight-fervice proper, 
_and becaufe they were attended with fimilar fruits and confe- 
quences. Such was the tenure by grand ferjeanty, per magnum 
Jervitium, whereby the tenant was bound, inftead of ferving the 
king generally in his wars, to do fome ipecial honorary fervice to 
the king in perfon; as to carry his banner, his fword, or the like; 
or to be his butler,champion, or other officer, at his coronation™, 


{t was in moft other refpedts like knight-fervice’; only he was 
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not bound to pay aid®, or efcuage*; and, when tenant by knight- 
fervice paid five pounds for a relief on every knight’s fee, tenant 
by grand ferjeanty paid one year’s value of his land, were it much 
or little’. Tenure by cornage, which was, to wind a horn when 
the Scots or other enemies entered the land, in order to warn the 
king’s fubjects, was (like other fervices of the fame nature) a 
foecies of grand ferjeanty’. 


Turse fervices, both of chivalry and grand. ferjeanty, were 
all perfonal, and uncertain as to their quantity or duration. But, 
the perfonal attendance in knight-fervice growing troublefome 
and inconvenient in many refpects, the tenants found means of 
compounding for.it; by firft fending others in their ftead, and in 

rocefs of time making a pecuniary {atisfaction to the lords in lieu 
ofit. This pecuniary {atisfaction at laft came to be levied by af- 
feffments, at fo much for every knight’s fee; and therefore this 
kind of tenure was called feutagium in Latin, or fervititum feuti 3 


cutum being then a well-known denomination of money: and, 


in like manner it was called, in our Norman French, e/cuage 5 
being indeed a pecuniary, inftead of a military, fervice. ‘The 
firft time this appears to have been taken was in the 5 Hen. UH. 
on account of his expedition to Touloufe; but it foon came to 
be fo univerfal, that perfonal attendance fell quite into difufe, 
Hence we find in our antient hiftories that, from this period, 
when our kings went to war, they levied icutages on their te- 
nants, that is, on all the landholders of the kingdom, to defray 
their expenfes, and to hire troops: and thefe affeflments, in the 


time of Henry Ii, feem to have been made arbitrarily and at the 


king’s pleafure. Which prerogative being greatly abufed by his” 


fucceflors, 1t became matter of national clamour; and king Joha 
was obliged to confent, by his magua carta, that no feutage fhould 
be impofed without confent of parliament*. But this claufe was 
omitted in hi§ fon Henry Ul’s charter; where we only find“, that 


fcutages 
@ x Inft. 233: ‘$ Nullum feutagium ponatur in regng noire, 
p Lite. §. 158, nifi per commune coufilium regnt nolttt. Gap. Las 
q Ibid, §. 154. t cap. 3% 


¢ Thide §, 156 


ee Sete Men een ee 


1 { 


Che. OTe Ne a ”e 
fcutages or efcuate fhould be taken as they were ufed to be taken 
in the time of Henry II ; that is, in a reafonable and moderate 


- Manner. Yet afterwards by flatute 25 Edw. I. ¢. $& 6. and 


ig 


» tax of later times, 


many fubfequent ftatutes" it was enacted, that the king fhonld 
take no aids or tafks but by the common affent of the realm. 
Hence it is held in our old books, that efcuage or feutagé could 


hot be levied but by confent of parliament”; fuch feutages being 
- indeed the groundwork of all fucceeding fubfidies, and the land. 


2 


‘Since therefore efcuage differed from knight-fervice in no- 

‘ thing, but as a compentation differs from actual fervice, knight- 
fervice is frequently confounded with it. And thus Littleton* 
muit be underflood, when he tells us, that tenant by homage, 
fealty, and efcuage, was tenant by knight-fervice: that is, that 
this tenure(being fubfervient to the military policy of the nation) 
was ref{pected’ as a tenure in chivalry’, But asthe aétual fer- 
vice was uncertain, and depended upon emergencies, foit was 


 neceflary that this pecuniary compenfation fhould be equally un- 


certain, and depend on the afleflments of the legiflature fuited to 
thofe emergences. For had the efcuage been a fettled invariable 
fum, payable at certain times, it had been neither more nor lefs 
than a mere pecuniary rent; and the tenure, inftead of knight- 
fervice, would have then been of another kind, called focage’, 


of which we fhall {peak in the next chapter. 


17 y Wright. 122. 


- Forthe prefent, Ihave only to obferve, that by the degene- 
‘rating of knight-fervice, or perfonal military duty, into efcuage, 
or pecuniary aficllments, all the advantages (either promifed or 
real) of the feadal coaftitution were deftroyed, and nothing but 
the hardfhips remained. Inftead of forming a national militia 
compofed of barons, knights, and gentlemen, bound by their 
intereft, their honour, and their oaths, to defend their king and 
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country, the whole of this fyftem of tenures now tended to no- 
thing elfe, but a wretched means of raifing money to pay an ar- 
my of occafional mercenaries. In the mean time the families of 
all our nobility and gentry groaned under the intolerable burthens 
which (in confequence of the ition adopted after the conqueft) 
were introduced and laid upon them by the fubtlety and finefle 
of the Norman lawyers. For, befides the fcutages to which they 
were liable in defect of perfonal attendance, which however were 
affeffed by themfelves in parliament, they might be called upon 
by the king or lord paramount for azds, whenever his eldeft fon 
was to be knighted, or his eldeft daughter married; not to for- 
get the ranfom of his own perfon. ‘The heir, on the death of 
his ancefror, if of fullage, was plundered of the firit emoluments 
arifing from his inheritance, by way of relrefand primer feifin 5 
and, if under age, of the whole of his eftate during infancy. - 
And then, as fir Thomas Smith? very feclingly complains, “when 
«¢ hecame to his own, after he was out of ward/bip, his woods 
«« decayed, houfes fallen down, ftock waited and gone, lands let 
«> forth and ploughed to be barren,” to make amends he was yet 
to pay halt a year’s profits as a fine for fuing out his Avery; and 
alfo the price or value of his marriage, if he refifed fuch wife as 
his lord and guardian had bartered for, and impofed upon him 3 _ 


or twice that value, ifhe married another woman. Add tothisgs: 


the untimely and expentive honour of knrghthood, to make his 
poverty more completely iplendid. And when by thefe deduc- 
tions his fortune was fo fhattered and ruined, that perhaps he was 
obliged to fell his patrimony, he had not even that poor privilege 
allowed him, without paying an exorbitant: fine for a licence of 
alienation. | Oe : 


A stavery fo complicated, and fo extenfive as this, called 
aloud for a remedy in a nation that boafted of her freedom. Pal- 
liatives were from time to time applicd by fucceilive acts of par- 
liament, which aflwaged fome temporary grievances. Till’ at 
length the humanity of king James I. confented® for a proper 

| equivalent 
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equivalent to abolifh themall; though the planthen proceeded not 
to effect: in like manner as he had formed a {cheme, and began 


to put it in execution, for removing the feodal grievance of heret- 


_ able jurifdictions in Scotland*, which has fince been purfued and 


citected by the ftatute 20 Geo. II. c. 43.° King James’s plan for 
exchanging our military tenures feems to have been nearly the 
fame as that which has been fince purfued ; only with this diffe. 
rence, that, by way of compenfation for the lofs which the crown 
and other lords would fuftain, an annual feefarm rent fhould be 
fettled and infeparably annexed to the crown, and affared to the 
inferior lords, payable out of every knight’s fee within their re- 
{pective feignories. An expedient, feemin gly much better than the 
hereditary excife, which was afterwards made the principal equi- 
valent for thefe conceffions. For at length the military tenures, 


with all their heavy appendages, were deitroyed at one blow by 
the ftatute 12 Car. II. c. 24. which enaéts, “ that the court of 


** wards and liveries, and all wardthips, liveries, primer feifins, 
Fecand oufterlemains, values and forfeitures of marriages, by rea- 
fon of any tenure of the king or others, be totally taken away. 
And that all fines for alienations, tenures by homage, knights- 
fervice, and efcuage, and alfo aids for marrying the daughter 
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© or knighting the fon, and all tenures of the king in capite, be 
* Tikewife taken away. And that all forts of tenures, held of the 


** king or others, be turned into free and common focage; fave 


© only tenures in frankalmoign, copyholds, and the honorary fer- 


** vices (without the flavith part) of grand ferjeanty.”’ A flatute, 


_ which was a greater acquifition to the civil property of this king- 


dom than even magna carta itfelf: fince that only pruned the 


luxuriances that had grown eut of the military tenures, and 
_ thereby preferved them in vigour; but the flatute of king Charles 


extirpated the whole, and demolifhed both root and branches. 


d Dalrymp. of feuds. 292. ing (equivalent to the knight-fervice of 
» e¢ By another ftatute of the fame year. England) is forever abolifhed in Scotland. 
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CHAPTER THE SLXTH. 


Or THE Mmopern ENGLISH TENURES. 


A LTHOUGH, by the means that were mentioned in 
f{\ the preceding chapter, the oppreflive or military part of 
the feodal conftitution was happily done away, yet we are not to 


imagine that the conftitution itfelf was utterly laid afide, anda_ 


new one introduced in it’s room; fince by the flatute 12 Car. Il. 
the tenures of focage and frankalmoign, the honorary fervices of 


erand ferjeanty, andthe tenure by copy of court roll were re-— 
ferved ; nay, all tenures in general, except frankalmoign, grand 


ferjeanty, and copyhold, were reduced to one general fpecies of 
tenure, then well known and fubfifting, called free and common 
focage. And this, being fprung from the Jame feodal original as 


the reft, demonftrates, the neceflity of fully contemplating that — | 


antient fyftem; fince itis that alone to which we can recur, to 
explain any feeming or real difficulties, that may arife in our 
prefent mode of tenure. | 


Tue military tenure, or that by knight-fervice, confifted of 
what were reputed the molt free and honourable fervices, but 
which in their nature were unavoidably uncertain in refpect to the 
time of their performance. The fecond fpecies of tenure, or 
free-focage, conlilted alfo of free and honourable fervices; but 
fach as were liquidated and reduced to an abfolute certainty. And 
this tenure not only fubfifts to this day, but has in a manner ab- 


forbed and fwallowed up (fiace the ftatute of Charles the fecond) 
| , almoft 


ee 


> 
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_ almoft every other fpecies of tenure. And to this we are next 


to proceed. 


Il, SocaGR, in it’s moft general and extenfive fignification 
feems to denote a tenure by any certain and determinate fervice. 
And in this fenfe it is by our antient writers conftantly put in op- 
pofition to chivalry, or knight-fervice, where the render was pre- 
carious and uncertain. Thus Bracton*; if aman holds by a rent 
in money, without any efcuage or ferjeanty, “ id tenementum dict 
 poteft focagium :’ but if you add thereto any royal fervice, 
or efcuage to any, the fmalleft amount, “ i//ud dici poterit feodum 
“* milttare.”’ So too the author of Fleta >; * ex donationibus, fer- 
“* vita militaria vel magnae ferjantiae non continentibus, oritur no- 
** bis quoddam nomen generale, quod eft focagium.’’ Littleton alfo® 

defines it to be, where the tenant holds his tenement of the lord 
by any certain fervice, in lieu of all other fervices; fo that they 
be not fervices of chivalry, or knight-fervice. And therefore af- 
terwards* he tells us, that whatfoever is not tenure in chivalry is 


_ tenure in focage: in like manner as it is defined by Finch’, a 


tenure to be done out of war. The fervice mutt therefore be cer- 


tain, in order to denominate it focage ; as to hold by fealty and 


205.rent; or, by homage, fealty, and 20s. rent; or by homage 
and fealty without rent; or, by fealty and certain corporal fer- 
vice, as ploughing the lord’s land for three days; or, by fealty 
only without any other fervice : for all thefe are tenures in focagef, 


But focage, as was hinted in the laf chapter, is of two forts : 
Jree-Locage, where the fervices are not only certain, but honour- 
able; and villein-focage, where the fervices, though certain, are 
of abafer nature. Such as hold by the former tenure are called 
in Glanvil *, and other fubfequent authors, by the name of /iveri 
fokemanni, or tenants in free-focage. Of this tenure we are firft 
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to fpeak; and this, both in the nature of it’s fervice, and the 


fruits and confequences appertaining thereto, was always by much 
the moft free and independent fpecies of any. - And therefore l 
cannot but affent to Mr Somner’s etymology of the word"; who 
derives it from the Saxon appellation, /oc, which fignifies liberty 
or privilege,.and, being joined to a ufual termination, is called 
focage,im Latin focagium; fignifying thereby a free or privileged 
tenure’. This etymology feems to be much more jut than that 
of our common lawyers in general, who derive it from /oca, an 
old Latin word denoting (as they tell us) a plough: for that in 
antient time this focage tenure confifted in nothing elfe but fer- 
wices of hufbandry, which the tenant was bound to do to his lord, 
as to plough, fow, or reap for him; but that, in procefs of time 


‘this fervice was changed into an annual rent by confent of all 
parties, and that, in memory of it’s original, it ftill retains the 


name of focage or plough-fervice*. But this by no means agrees 
with what Littleton himfelf tells us', that to hold by fealty only, 
without paying any rent, 1s tenure in focage; for here is plainly 
no commutation for plough-fervice. Befides, even fervices con- 
fefledly of a military nature and original, (as efcuage itfelf, which 
while jt remained uncertain was equivalent to knight-fervice) the 
inftant they were reduced toa certainty changed both their name 


and nature, and were called focage™. It was the certainty there- 
fore that denominated it a focage tenure; and nothing fure could 


“be a greater liberty or privilege, than to have the fervice afcer- 
tained, and not left to the arbitrary calls of the lord, asin the te- 


nures of chivalry. Wherefore alfo Britton, who defcribes focage 
tenure under the name of fraunte ferme", tells us, that they are 


<¢ Jands and tenements, whereof the nature of the fee is changed 


« by feoffment out of chivalry for certain yearly fervices, and in 
s refpect whereof neither homage, ward, marriage, nor relief can 
& be demanded.” Which leads us-alfo to another obfervation, 

| | that, 


h Gavelk. 138. k Litt. §. 119. 

i In like manner Skene in his expofition LSarts. 
of the Scots’ law, title focage, tells us that m Litt. §. 98. 120. 
it is ‘¢ ane kind of holding of lands, quhen =f €. 66. 
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_ that, if focage tenures were of fuch bafe and fervile original, it 
is hard to account for the very great immunities which the te- 
nants of them always enjoyed; fo highly fuperior to thofe of the 

tenants by chivalry, that it was thought, in the reigns of both 
Edward I and Charles II, a point of the utmoft importance and 
value to the tenants, to reduce the tenure by knight-fervice to. 

Fraunke ferme or tenure by focage. We may therefore, I think, 
fairly conclude in favour of Somner’s etymology, and the liberal 
_ extraction of the tenure in free focage, againft the authority even 
of Littleton himéfelf. | 


Ten 


Taxine this then to be the meaning of the word, it feems 
probable that the focage tenures were the relics of Saxon liberty ; 
retained by fuch perfons, as had neither forfeited them to the 
_ king, nor been obliged to exchange their tenure for the more 

honourable, asit was called, but at the fame time more burthen- | 
. fome, tenure of knight-fervice. This is peculiarly remarkable in 

_ the tenure which prevails in Kent, called gavelkind, which is 

_ generally acknowleged.to bea fpecies of focage tenure®; the pre- 

_ fervation whereof inviolate from the innovations of the Norman 

_ conqueror is a fact univerfally known. And thofe who thus pre- 
 ferved their liberties were faid to hold in freeand common focage. 

' As therefore the grand criterion and dittinguifhing mark of 
this {pecies of tenure are the havin g it’s renders or fervices afcer- 
__ tained, it willinclude under it all other methods of holding free 

_Tands by certain and invariable rents and duties: and, 1n-particus 

lar, petet ferjeanty, tenure in burgage, and gavelkind, 


We may remember, that by the ftatute 12 Car. IL grand fer- 
jeanty is not itfelf totally abolithed, but only the flavith:- appen- 
dages belonging to it; for the honorary fervices (fuch as carrying 
the king’s {word or banner, officiating as his butler, carver, &c. 

_ at the coronation) are {till referved. Now petit Jerjeanty bears a 
great refemblance to grand ferjeanty; for as the one isa perfonal 
ite VOL. Lag ¢ , fervice, 
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fervice, fo the other is a rent or render, both tending to fome 
purpofe relative to the king’s perfon. Petit ferjeanty, as defined 
by Littleton”, confifts in holding lands of the king by the fervice 


Pe See 


See 


of rendering to him annually fome fmallimplement of war, asa 
bow, a fword, a lance, an arrow or the like. This, he fays’, i 
but focage in efleét; for it 1s no perfonal fervice, but a certain 
rent: and, we miay add, it is clearly n | predial fervice, or fer-) i 


= 


a) 


vice of the plough, but in all refpects liberum, et commune focagium ; 
only, being held of the king, it is by way of eminence dignified 
with the title of parvum jervitiuin regis, or petit ferjeanty. And 
magna carta relpects it in this light, when it enacts, that no 
wardfhip of the lands or body fhall be claimed by the king in 


virtue of a tenure by petit ferjeanty. cae i 


ue Tenure in burgageis defcribed by Glanvil®, and is exprefsly =| 
' faid by Littleton’, to be but tenure in focage:. and it, 1s where 
the king or other perfon is lord of an antient borough, in which 
the tenements are held by a rent certain". It is indeed only a 
kind of town focage; as common focage, by which other lands are 
holden, is ufually of a rural nature. A borough, as we have for- ~ : 
, 1S diftin guifhed from other towns by the right of. a 
iending members to parliament; and, where the right of election 
is by burgage tenure, that alone is a proof of the antiquity of 
the borough. ‘Tenure in burgage therefore, or burgage tenure, 
+s where houfes, or lands which were formerly the fcite of houfes 
‘dn an antient borough, are held of fome lord in common focage, 
Paya. certain eftablithed rent. And thefe feem to have withitood 
_. the fhock of the Norman encroachments principally on account. 
of their infignificancy, which made it not worth while to com- — 
pel them to an alteration of tenure; asan hundred of them put. if 
together would {earce have amounted toa knight’s fee, Befides, _ 
the owners of them, being chiefly artificers and perfons engaged 
tn trade, could not with any tolerable propriety be put onfucha » 
: military | 
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military cftablifhment, as the tenure in chivalry was. And here 
alfo we have again an inftance, where a tenure is confefledly in 
focage, and yet could not fanny ever have been held by plough- 
fervice; fince the tenants muft have been citizens or burghers, 
the fituation Ghent a walled town, the tenement a fingle 
houle; fo that none of the owners was probably mafter of a 
plough, or was ableto ufe one, if he had it. The free focage 
therefore, i in which thefe tenements are held, feems to be plainly 
a remnant of Saxon liberty; which may alfo account for the great 
varicty of cuftoms, affecting many of thefe tenements fo held in an- 
tient burgage ; the principal and moit remarkable of which is that 
called Borough- Englifo; fo named in contradiftinction as it were to 
the Norman cuftoms, and which is taken notice of by Glanvil” 
and by Littleton”; wz. that the youngelt fon, and not the el deft 
fucceeds to the burgage tenement on the death of his father. 
For which Littleton’ gives this reafon; becaufe the youngeft fon, 
by reafon of his iauies ace, is not fo capable as the reft of his, 
brethren to’ help himfelf. “Other authors* have indeed given a 
much ftranger reafon for this cuftom, as if the lord of the fee 
had antiently a right to break the ey nee commandment with his 
tenant’s wife on her wedding-night; and that therefore the tene- 
ment defcended not to the eldeft, but the youngeft, fon; who 
was-more certainly the offspring of the tenant. But I cannot 
learn that ever this cuftom prevailed in England, though it cer- 


Lie tainly didin Scotland, (under the name of mercheta or marcheta) 


till abolifhed by Malcolm II’. And perhaps a more rational ac- 
‘count than either may be fetched (though at a fufficient diftance) 
from the practice of the Tartars; among whom, aecording to — 
father Duhalde, this cuftom of defcent to the youngeit fon alfo 
prevails. That nation is compofed totally of fhepherds and herdf 
men ; ; and the elder fons, as foon as they are capable of leading 
ae pattoral life, migrate from their father with a certain alvavent 
of cattle ; 5 phe go to feek a new habitation. The youngeft fon 

iy : therefore 
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therefore, who continues lateft with the father, is naturally the 
heir of his houfe, the reft being already provided for. And thus 

we find that, among many other northern nations, it was the cuf- 
tom for all the fons but one to migrate from the father, which 

one became his heir’. . So that poflibly this cuftom, wherever it 
prevails, may be the remnant of that paftoral ftate ot our Britith 
and German anceftors, which Caefar and Tacitus defcribe. Other 
{pecial cuftoms there are in different burgage tenures; as that, 
in fome, the wife fhall be endowed of all her hufband’s tene- 
ments®, and not of the third part only, as at the common law: 
and that, in others, a man might difpofe of his tenements by 
cwill’, which, in general, was not permitted after the conqueit 
till the reign of Henry the eighth; though in the Saxon times. 
it was allowable®. A pregnant proof that thefe liberties of fo- 
cage tenure were fragments of Saxon liberty. | 


Tue nature of the tenure in gaveltind affords usa fill ftronger 
‘argument. Itis univerfally known what ftruggles the Kentifhmen 


fuccefs thofe Rrugeles were attended. And as it Is principally 
and is to be found in fome other parts of the kingdom‘) we may 
was the general cuftom of the realm®. The diftinguifhing pro- 
perties of this tenure are various : fome of the principal are thefe ; 
at the age of fifteen". 2. The eftate does noc efcheat in cafe of 


an attainder and execution for felony ; their maxim being,“ the 
« father to the bough, the fon to the plough.” 3. In moft places 


_¢ Litt. §. 166, ‘alibi poftea regerminans : Cantianis folum inte- 
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raade to preferve their antient liberties; and with how much - 
“here that we meet with the cuftom of gavelkind, (though it was — 
fairly conclude that this was a part of thole liberties; agreeably to 


“Mr Selden’s opinion, that gavelkind before the Norman conquelt — 


i. The tenant is of age fuflicient to alliene his eftate by feofiment 


he 
“ Pater cuntos. filios adultos a fe pellebat, g Intotoreguo, ante ducis adventum, fre- 
praeter unum quem haeredem fui juris relingue- quens et ufitata fuit: poftea caeteris adempta, 
bat. Walfingh. Upodigm. Neufir. c. 1.) fed privatis quorundan locorum confuetudinibus — 
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_ he had a power of devifing lands by will, before the ftatute for 
that purpofe was made". 4. The lands defcend, not to eldeft, 
youngeft, or any one fon only, but to all the fons together! ; 
which was indeed antiently the moft ufual courfe of defcent all 
over England”, though in particular places particular cuftoms 
prevailed. Thefe,among other properties, diftingnithed this te- 
nure ina moft remarkable manner: and yet it is faid to be only 
_a fpecies of a focage tenure, modified by the cuftom of the coun- 
_try; the lands being holden by fuit of court and fealty, which is 
a fervice in it’s nature certain". Wherefore, by acharter of king 
John®, Hubert, arch-bifhop of Canterbury, was authorized to ex- 
change the gavelkind tenures holden of the fee of Canterbury into 
tenures by knight-fervice ; and by ftatute 31 Hen. VUll.c. 2. for 
difgavelling the lands of divers lords and. gentlemen in the county 
of Kent, they are directed to be defcendible for the future Like other 
lands, which were never holden by fervice of focage. Now the im- 
munities which the tenants in gravelkind enjoyed were fuch, as 
we cannot conceive fhould be conferred upon mere ploughmen, 
or peafants: from all which I think it fufficiently clear, that te- 
_ hures in free focage are in general of a nobler original than is af- 
_ figned by Littleton, and after him by the bulk of our common 
~ lawyers. | 


Havine thus diftributed and diftingnithed the feveral fpecies 
of tenure in free focage, I proceed next to fhew that this alfo 
partakes very ftrongly of the feodal nature. Which may probably 
_ arife from it’s antient Saxon original ; fince, (as was before ob- 

ferved®) feuds were not unknown among the Saxons, though they 

_ did not form a part of their military policy, nor were drawn out 
into fuch arbitrary confequences as among the Normans. It feems 
therefore reafonable to imagine, that focage tenure exifted in 
much the fame ftate before the conqueit as after; that in Kent it 
was preserved with a high hand, as our hittories inform us it was; 
: ee | and 
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and that the reft of the focage tenures difperfed throu oh England 
efcaped the general fate of other property, partly out of favour 
and affection to their particular owners, and partly from their own 


infieniscancy 5 fince I do not apprehend the number of focage 


tenures foon after the conqueft to have been very confiderable, 
nor their value by any means large; till by fuccefiive charters of 
enfranchifement granted to the tenants, which are particularly 
mentioned by Britton’, their number and value began to fwell fo 
far, as to make adiftind, and juitly envied, part of our Englifh 
fyftem of tenures. pagel , icy 


However this may be, the tokens of their feodal original _ 


will evidently appear from a fhort comparifon of the incidents and 
confequences of focage teaure with thofe of tenure in chivalry ; 
remarking their agreement or difference as we goalong. 


1. In the firft place, then, both were held of fuperior Jords ; 
ofthe kingas lord paramount, and fometimes of a fabjeét or 
mefne lord between the king and the tenant. | am 


». Boru were fubject to the feodal return, render, rent, or 


fervice, of fome fort or other, which arofe from a fuppofition of 


an original grant from the lord to the tenant. In the.military te- 
nure, or more proper feud, this was from it’s nature uncertain ; 
in focage, which was a feud of the improper kind, it was cer- 


tain, fixed, and determinate, (though perhaps nothing more than i 


\ 


bare fealty) and fo continues to this day. 


3. Botu were, from their confitution, univerfally fubject 
(over and above all other renders) to the oath, of fealty, or mutual 


‘bond of obligation between the lord and tenant’ Which oath 


of fealty ufually draws after it fait to thelord’s court. And this 
oath every lord, of whom tenements are holden at this day, may 
and ought to call upon his tenants to take in hiscourt baron; if 
it be only for the reafon given by Littleton’, that if it be ne- 
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glected, it will by long continuance of time 
(as doubtlefs it frequently has) 


4. Tue tenure in focage was fubject, 

or knighting the fon and marr 

which were fixed by the ftatute Weftm. 

% 2ol. per annum {o held; as in knight-fe 

_tenure by chivalry, were originally me 

_ afterwards claimed as matter of ri 
the ftatute 12 Car. IL. 


a 


t Eo maxime praeftandum eft, ne dubium red- 
— datur jus domini et veiuftate temporis obfcuretur. 
(Corvin. jus feud. lea. t. 7.) 


grow out of memory 

oub whether the land be holden of the 

_ lord or not; and fo he may lofe his feignory, and the profit which 
may accrue to him by efcheats and other contingences‘, 


of common right, to 
ying the eldeft daughter *: 
I.C, 36. at 205, for every 
rvice. Thefe aids, as in 
re benevolences, though 


ght; but were all abolifhed by 


4. Revrer isdue upon focage tenure, as well as upon tenure 
in chivalry: but the manner of taking it is very different. The 
relief on a knight’s fee was 5/. or one quarter of the fuppofed 
value of the land; but a focage relief is one year’s rent or ren- 
der, payable by the tenant to the lord, be the fame either great 
orimall": and therefore Bracton* will not allow this to be pro- 
_perly a relief, but guaedam praeffatio loco relevii in recognitionem 
_ domini. So too the ftatute 28 Edw. Lc. 1. declares, that a free 
_ fokeman fhall give no relief, but thall double his rent after the 
death of his anceftor, according to that which he hath ufed to 
pay his lord, and fhall not be grieved above meafure. Reliefsin 
knight-fervice were only payable, if the heir at the death of his 
anceltor was of full age: but in focage they were due, even 

_ though the heir was under age, becaufe the lord has no ward- 
_ fhip over him’. The ftatute of Charles Il referves the reliefs in- 
cident to focage tenures; and therefore, wherever lands in fee 
fimple are holden by a rent, relief is ftill due of common right 
upon the death of the tenant’. 
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6. Primer feifin was incident to the king’s focage tenants 
in capite, as well as to thofe by knight-fervice’. But tenancy 7 
capite as well as primer feifins, are alfo, among the other feodal 
burthens, intirely abolifhed by the iiatute. ub ee 


7, WaRDSsHIP is alfo incident to tenure in focage; but of a 
nature very different from that incident to knight-fervice. For if 
the inheritance defcend to an infant under fourteen, the wardfhip 
‘of him does not nor, ever did, belong to the lord of the fee; be- 


caufe, in this tenure no military or other perfonal fervice being re-_ 


quired, there was no occafion for the lordto take the profits, in or- 
der to provide a proper fubftitute for his infant tenant; but his 
neareft relation (to whom the inheritance cannot defcend) fhall be 
his guardian in focage, and have the cuftody of his land and bedy 
till he arrives at the age of fourteen. The guardian mutt be fuch ie 
one, to whom the inheritance byno poflibility can defcend ; as was 
fully explained, together with the reafons for it, in the former 
book of thefe commentaries®. At fourteen this wardfhip in focage 
ceafes; and the heir may ouft the guardian, and call him to ac- 
count for the rents and profits®: for at this age the law fuppofes 
him capable of chufing a guardian for himfelf. It was in this 
particular, of wardfhip, as alfo in that of marriage, and in the 
certainty of the render or fervice, that the focage tenures had fo 
much the advantage of the military ones. But as the wardfhip 


ceafed at fourteen, there was this difadvantage attending it; that 
* young heirs, being left at fo tender an age to chufe their own 


guardianstilltwenty one, they might make an improvident choice. 
Therefore, when almoft all the lands of the kingdom were turned 
into focage tenures, the fame flatute 12 Car. Il. c. 24. enacted, 
that it fhould be in the power of any father by will to appoint a 
guardian, till his child fhould attain the age of twenty one. And, 
Gf no fuch appointment be made, the court of chancery will fre- 
quently interpofe, and name a guardian, to prevent an infant 
heir from improvidently expofing himfelf to ruin. ae 
8. Mar- 
te Co. Litt. 77. ec Litt. §. 123. Co, Litt. 89. , 
b page 401. 


See ee a 


ar al 


ae 


BS Ta epg is a RS — Shadi = ay 


x 


i Ch, 6. es Ew Ned ? 89 


&. MARRIAGE, or the valor maritagti, was not in focage 
tenure any perquilite or advantageto the guardian,-but rather the 
reverie. For, if the guardian married his ward under the age of 
fourteen, he was bound to account to the ward for the value of 
the marriage, even though he took nothing for it, unleis he mar- 
ried him to advantage*. For the law, in favour of infants, is 
always jealous of guardians, and therefore jn this cafe it made 
them account, not only for what they did, but alfo for what they 
might, receive on the infant’s behalf; left by fome collufion the 
guardian fhould have received the value, and not brought it to 

- account: but, the flatutehaving deftroyed all values of marriages, 
this doctrine of courfe hath ceafed with them. At fourteen years 
of age the ward might have difpofed of himfelf in Marriage, with-. 
out any conient of his guardian, till the late a@t for preventing 
clandeftine marriages. Thefe doctrines of wardfhip and mar- 
riage in focage tenure were {fo diametrically oppofite to thofe in 
_ knight-fervice, and fo entirely agree with thofe parts of king Ed- 
ward’s laws, That were reitored by Henry the firft’s charter, as 


might alone convince us that focage was of a higher original than 
the Norman conquett. i 


9. Fines for alienations were, I apprehend, due for lands 
holden of the king in capite by focage tenure, as well as in cafe 
of tenure by knight-fervice: for the ftatutes that relate to this 
point, and fir Edward Coke’s comment on them *, {peak generally 
_ of all tenants 7 capite, without making any diftinétion; though 
now all fines for alienation are demolifhed by the flatute of Charles 

the fecond. | | . 


10. Escuears are equally incident to tenure in focage, as 
they were to tenure by knight-fervice; except only in gavelkind 
— Jands, which are (as is before-mentioned) fubje& to no efcheats 
_ for felony, though they are to efcheats for want of heirs‘, | 
re Vor. tt a MM | Tuus 


od Litt. $. 123. £ Wright. 216, 
¢ 1 Inft.43. 2 Inf. 6s, 66, 67. 


90 THe We Mates 


Book il, 


Tuvs much for the two grand fpecies of tenure, under which 


-almoft all the free lands of the kingdom were holden till the re- 


ftoration in 1660, when the former was abolifhed and funk into 
the latter: fo that lands of both forts are now holden by the one 
univerfal tenure of free and common focage. 


Tue other grand divifion of tenure, mentioned by Bracton as 

cited in the preceeding chapter, is that of villenage, as contradil- 
tinguifhed from /iberum tenementum, or frank tenure. And this 
(we may remember) he fubdivides into two clafles, pure and pre- 
vileged, villenage: from whence have arifen two other fpecies of 
our modern tenures. 
‘ Tf]. From the tenure of pure villenage have fprung our pre- 
fent copybold tenures, or tenure by copy of court roll at the will 
of the lord: in order to obtain a clear idea of which, it will be 
previoully neceflary to take a {hort view of the original and na- 
ture of manors, eek 


Mawors arein fubftance as antient as the Saxon conftitution, 


| though perhaps differing a little, in fome immaterial circumftan- 


ces, from thofe that exift at this day*: juft as we obferved of 
feuds, that they were partly known to our anceftors, even before 
the Norman conqueft. A manor, manerium, a manendo, becaufe 


the ufual refidence of the owner, feems to have been a diftrict of 


ground, held by lords or great perfonages; who kept in their 


own hands fo much land as was neceflary for the ufe of their fa- 


XS 


ynilies, which were called terrae dominicales, or demefne lands; 
being occupied by the lord, or dominus manerit, and his fervants. 
‘The other, or fenemental, landsthey diftributed among their tenants 5 
which from the different modes of tenure were called and diftin- — 
guilhed by two different names. Firft, book-/and, or charter-land, 
which was held by deed under certain rents and free fervices,and — 
in effet differed nothing from free focage lands": and from — 
; vee hence 


f 
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hence have arifen all the freehold tenants which hold of particu- — 
cular manors, and owe fuit and fervice tothe fame. ‘The other 
fpecies was called folt-land, which was held by no affurance in 
writing, but diftributed among the common folk or people at the 
pleafure of the lord, and engi at his difcretion; being indeed 
land held in villenage, which we fhall prefently defcribe more , 
atlarge. Therefidue of the manor, being uncultivated, was. 

termed the lord’s waite, and ferved for public roads, and for 
common of paiture to the lord and his tenants. Manors were 
formerly called baronies, as they {till are lordfhips : and each lord 
or baron was empowered to hold a domeftic court, called the 

_ court-baron, for redrefling mifdemefnors and nufances within the 
manor, and for fettling difputes of property among the tenants. 
This court is an tenable ingredient of every manor; and if 
the number of fuitors fhouid fo fail, as not to leave RAO to 

make a jury or homage, that is, two tenants at the leait, the 
manor itfelf is loft. | 


Berore the ftatute of guia éemplores, 18 Edw.I. the king? 3 
greater barens, who had a large extent of territory held cahen 
the crown, granted out fr equently {malier manors toinferior per- 
fons to be held of themfelves ; which do ther efore now continue 
to be held under a fuperior lord, who is called in fuch cafes the - 
lord paramount over all thefe manors: and his feignory is fre- 
quently termed an honour, not a manor, efpecially if it hath be- | 
longed to an antient feodal baron, cr hath been at any time in the 
hands of the crown. In imitation whereof, thefe inferior lords 
began to carve out and erant to others ftill more minute eftates, 
to be held as of fremicitcs: and were fo proceeding downwards 
in infimtum ; till the fuperior Jords obferved, that by this method 
of fubinfeudation they loft all their feodal profits, of wardthips, 
marvri lages, and efcheats, which fell into the hands of thefe mefiie | 


or middle lords, who were the immediate fuperiors of the ferre- - 


tenant, or him who occupied the land. This occafioned the fta- 
tute of Weftm. 3. or guia emptores, 18 Edw. I. to be made; 
— which directs, that, upon all fales or feofiments of land, the feoffec 
Ss Mites! ee fhall 
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fhall hold the fame, not of his immediate feoffor, but of the 
chief lord of the fee, of whom fuch feoffor himfelf held it. And 
from hence itis held, that all manors exifting at thisday, mutt 
ag have exited by immemorial prefcription ; or at leaft ever fince 
a) the 18 Edw. I. when the ftatute of guia emptores, wasmade. For 
oh no new manor can have been created fince that flatute: becaufe 
iy itis effential toa manor, that there be tenants who hold of the 
‘ lord, and that ftatute enaéts, that forthe future no fubject fhall 
create any new tenants to hold of himfelf. - 


Now withregardto the folk-land, or eftates held in villen- 

age, this was a {pecies of tenure neither ftriétly fecdal, Norman, 

or Saxon: but mixed and compounded of them alli: and which 
alfo, on account of the heriotsthat ufually attend it, may feem 
‘to have fomewhat Danifh in it’s compofition. Under the Saxon 
sovernment there were, as fir William Temple fpeaks*,afort of 
people in a condition of downright fervitude, ufed and employed — 
in the moft fervile works, and belonging, both they, their child- a 
ren, and effects, to the lord of the foil, like the reft of the cattle 
or ftock upon it. ‘Thefe feem to have been thofe who held what 
was called the folk-land, from which they were removeable at} 
the lord’s pleafure. On the arrival of the Normans here, it feems 
not improbable, that they, who were ftrangers to any other than | 
a feodal ftate, might give fome fparks of enfranchifement to fuch 
wretched perfons as fell to their fhare, by admitting them, as | 
well as others, to the oath of fealty ; which conferred a right of 
protection, and raifed the tenant to a kind of eftate fuperior to 
downright flavery, but inferior to every other condition’. This 
they called villenage, and the tenants villeins, either from the | 
word wilis, or elfe, as fir Edward Coke tells us”, @ villa; becaufe . 
they lived chiefly in villages, and were employed in rultic works 
of the moft fordid kind: like the Spartan Aelotes, to whom alone 
the culture of the lands was configned; their rugged matters, 
like our northern anceftors, efteeming war the only honourable 
employment of mankind. , 
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TueEse villeins, belonging principally to lords of manors, 
were either villeins regardant, that is, annexed to the manor or 
land; orelfe they were in grofs, or at large, that is, annexed to 
the perfon of the lord, and transferrable by deed from one owner 
to another". They could not leave their lord without his per- 
miffion ; but, if they ran away, or were purloined from him, 
might be claimed and recovered by aétion, like beafts or other 
chattels. They held indeed {mall portions of land by way of fu 
taining themfelves and families; but it was at the mere will of 
the lord, who might difpoffefs them whenever he pleafed ; andit 
was upon villein fervices, that is to carry out dung, to hedge 
and ditch the lord’s demefnes, and any other the meanett offices® - 
and their fervices were not only bafe, but uncertain both as to 
time and quantity”. A villein, in fhort, was in much the 


. fame ftate with us, as lord Molefworth? defcribes to be that of 
“the boors in Denmark, and Stiernhook" attributes alfo to the 
_ traals or flaves in Sweden ; which confirms the probability of 


their being in fome degree monuments of the Danith tyranny. 
A villein could acquire no property either in lands or goods: but, 
if he purchafed either, the lord might enter upon them, ouft the 


_ villein, and feife them to his own ufe, unlefs he contrived to dif. 


pofe of them again before the lord had feifed them; for the lord 
had then loft his opportunity’. 


-In many places alfo a fine was payable to the lord, if the vil- 


lein prefumed to marry his daughter to any one without leave 


from the lord‘: and, by the common law, the lord might alfo 
bring an action againft the hufband for damages in thus purloin- 
ing his property”. For the children of villeins were alfo in the 


fame ftate of bondage with their parents; whence they were 
Se! | called 
nm Litt, §. 181. | qc. 8. 
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p Ile qui tenetin villenagio faciet quicquid 5 Litt. §. x77. 
et praeceptum fuerit, nec feire debet fero guid t Co. Litt. rac. 
facere debet in craftino, et femper tenebitur ad u Litt, §..202; 
incerta. (Bratton. 1. 4. tr. 1. 6, 28. ! 
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called in Latin, nativi, which gave rife to the female appellation 


of a villcin, who was called a neife”. In cafe of 4 marriage be- 
tween a freeman and aneife, or a villeinand a,freewoman, the 
fue followed the condition of the father, being free if he was 
free, and villein if he was villein ; contrary to the maxim of the 
civillaw, that partus fequitur ventrem. But no baftard could be 
born a villein, becaufe by another maxim of our law heis nullius 
filius ; and as he can gain nothing by inheritance, it were hard | 
that he fhould /o/ his natural freedom by it’. The law however 
protected the perfons of villeins, as the king’s fubjects, againit 
atrocious injuries of the lord: for he might not kill, or maim 
his villein’; though hé might beat him with impunity, fince 
the villein had no action or remedy at law againit his lord, but 
in cafe of the murder of his anceftor, or the maim of his own 
perfon. Neifs indeed had alfo an appeal of rape, in cafe the lord 
violated them by force*. | | f 
Vitxierns might be enfranchifed by manumiflion,. which 1s 
either exprefs orimplied: exprefs; as where a man granted to 
the villein a deed of manumiffion*: implied; as where a man 
bound him({elf in.a bond to his villein for a fum of money, granted _ 
him an annuity by deed, or gave himan eftate in fee, for life, or 
years”; for this was dealing with his villein on the footing of a 
freeman; it was in fome of the inftances giving him an action | 
again{t his lord, and in others vefting an ownerfhip in him en- 
tirely inconfiftent with his former ftate of bondage. So alfoif 
the lord brought an action againft his villein, this enfranchifed 
him’; for, as the lord might have a fhort remedy againit his 
villein, by feifing his goods (which was more than equivalent to 
any damages he could recover) the law, which is always ready to- 
catch at any thing in favour of liberty, prefumed that by bring- 
ing this a¢tion he meant to fet his villein on the fame footing 
| with 


w Litt. §. 187. a Ibid. §. 2046 
x Ibid. §. 187, 188. b §. 204, 5, 6. 
y Ibid. §. 189. 194- - € §. 208, 

z Ibid. §. 190. 


he Gee of Turnes. O§ 
with himfelf, and therefore held it an implied manumiffion. But, 
in cafe the lord indicted him for felony, it was otherwife ; forthe 
lord could not inflict a capital punifhment on his villein, without 
calling in the affiftance of the law. 


VILLEINS, by this and many other means, in procefs of time 
gained confiderable ground on their lords; and in particular 
ftrengthened the tenure of their eftates to that degree, that they 
came to have in them an intereft in many places full as good, in 
others better than their lords. For the goodnature and benevo- 
lence of many lords of manors having, time out of mind, per- 
mitted their villeins and their children to enjoy their poffefiions 
without interruption, in a regular courfe of defcent, the common 
law, of which cuftom is the life, now gave them title to pre- 
fcribe againft their lords ; and, on performance of the fame fer- 
vices, to hold their lands, in {pite of any determination of the 
Jord’s will. For, though in general they are ftill {aid to hold their 
eftates at the will of the lord, yet itis fuch a will as is agrecable 
to the cuftom of the manor; which cuftoms are preferved and 
evidenced by the rolls of the feveral courts baron in which they 
are enterec, or kept on foot by the conftant immemorial ulage of. 
the feveral manors in which the lands lie. And, as fuch tenants 
had nothing to fhew for their eftates but thefe cuftoms, and ad- 
miffions in purfuance of them, entered on thofe rolls, or the co- 
pies of fuch entries witnefled by the Reward, they now began to 
be called tenants by copy of court roll, and their tenure itfelf 
a copyhold*, 


_ Tuus copyhold tenures,asfirEdward Cokeobferves’, although 
very mieanly defcended, yet come of an antient houfe ; for, from 
what has been premifed it appears, that copyholders are in truth 
no other but villeins, who, by a long feries of immemorial en- 
croachments on the lord, have at laft etablifhed a cuitomary right 
to thofe eftates, which before were held abfolutely at the lord’s 
will, Which affords a very fubftantial reafon for the great variety 
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of cuftoms that prevail in different manors, with regad both to 
the defcent of the eftates, and the privileges belonging to the te- 
nants. And thefe encroachments grew to be fo univerfal, that 
when tenure in villenage was virtually abolifhed, (though copy- 
holds were referved) by the ftatute of Charles II, there was hardly 
a pure villein left in the nation. For fir durin Smith teftifies, | 
that in all his time (and he was fecretary to Edward VI) he never 
knew any villein in grofs throughout the realm; and the few 
villeins regardant that were then remaining were ich only as had 
belonged to bifhops, monafteries, or other ecclefiaftical corpora- 
tions, in the preceding times of popery. For he tells us, that 
«the holy fathers, monks, and friars, had in their confeffions, 
“ and {pecially in their extreme and deadly ficknefs, convincedthe © 
<¢ laity how dangerous a practice it was, for one chriftian man to 
“hold another in bondage: fo that temporal men, by little and 
« little, by reafon of that terror in their confciences, were glad 
¢ to manumit all their villeins. But the faid holy fathers, with 
«< the abbots and priors, did not in like fort by theirs; for they 
<¢ alfo had a fcruple in confcience to impoverifh and defpoil the 
“¢ church fo much, as to manumit fuch as were bound to their 
<¢ churches, or to the manors which the church had gotten; and 
<¢ fo kept their villeins ftill.”. By thefe feveral means the genera- 
lity of villeins in the kingdom have long ago {prouted up into 
copyholders: their perfons being enfranchifed by manumiflion or 
long acquiefcence; but their eftates, in firictnefs, remaining fub- 
ject to the famefervile conditions and forfeitures as before; though 
in general, the villein fervices are ufually commuted for a taath 
pecuniary quit-rent*. 


AS 


£ Commonwealth. b. 3. ¢. 10. piper for their diverfion. (Rot. Maner de 

g¢ In fome manors the copyholders were Edgware Com. Midd.) As in the kingdom 
bound to perform the moft fervile offices, of Whidah, on the flavercoaft of Africa, — 
as to hedge and ditch the lord’s grounds, the people are bound to cut and carry in 
to lop his trees, to reap his corn, and the the king’s corn from off his demefne lands, 
like; the lord ufually finding them meat and are attended by mufic during all the 
and drink, and fometimes (as is ftillthe ufe time of their labour. (Mod. Un, Hilt. xvi. © 
in the highlands of Scotland) a minftrell or 429.) wt 
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As a farther confequence of what has been premifed, we may 
_ collect thefe two main principles, which are held 


porters of a copyhold tenur 
1. That the lands be parcel 
under which it is held, 


demifable, by co 


* to be the fup- 


€, and without which it cannot exift ; 


of, and fituate within, that manor, 


rial cuftom is the life of all tenures by copy ; 


copyhold can, ftridtly {peakin e 


Iw fome manors, where the cufio 
heir to fucceed the anceftor 


, be granted at thi 


2. That they have been demifed, or’ 
py of court roll immemorially. For immemo- 


fo that no new 


s day. 


m hath been to permit the 
in his tenure, the eftates are ftiled 


copyholds of inheritance ; in others, where the lords have been 
$ oe ih 


more vigilant to ma 
life only: for the cuftom of the 


fuperfeded the will of the lord, that, provided 


performed or ftipulated for b 
itance, refufe to admit the |] 
nor, in the fecond, can her 
he lives, though he holds nomina 


‘ ; is lord’s will, 


intain their rights, they remain copyholds for 
manor has in both cafes fo far 


the fervices be 


y fealty, he cannot, in the firft in. 
1eir of his tenant upon his death; 


emove his prefent tenant fo long as 


in common with free tenures, are fealty, fervices, 


as otherwife) reliefs, and efcheats. 
to copyholds of inheritance ; the fo 


- Bat, befides thefe, copyholds have alfo heriots, 
fines. Heriots, which | think are agreed tobe a 


and of which we fhal] fay mor 
beaft-or other rood (as 
death of the tenant. 

there being originally 


chattels belonged to the lord 


in the villein’s lifetime. 


Vororh 


Tue fruits and appenda ges of acopyhold tenure, that it hath 


(as well in rents 


The two latter belong only 
rmer to thofe for life alfo. 


wardfhip, and 
Danith cuftom, 


e hereafter, are a render of the beft 
the cuftom may be) to the lord on the 
This is plainly a relic of villein tenure ;. 


lefs hardfhip in it, when all the goods and: 


and he might have feifed them ever 


Thefe are incident to both {pecies of 


copyhold ; but wardihip and fines to thofe of inheritance only. 
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Wardfhip, in copyhold eftates, partakes both of that in chivalry 
and that in focage. Like that in chivalry, the lord is the legal 
guardian $ who ufually afligns fome relation of the infant tenant 
to actin his ftead: and he, like guardian in focage, is account- 
able to his ward for the profits. Of fines, fome are in the nature 
of primer feifins, due on the death of each tenant, others are 
mere fines for alienation of the lands; in fome manors only one - 
of thefe forts can be demanded, in fome both, and in others 
neither. They are fometimes arbitrary and at the will of the lord, 
fometimes fixed by cuftom: but, even when arbitrary, the courts 


of law, in favour of the liberty of copyholders, have tied them 


down to be reafonable in their extent ; otherwife they might 
amount to aditherifon of the eftate. No fine therefore is allowed 
to be taken upon defcents and alienations, (unlefs in particular 
circumftances) of more than two years improved value of the 
eftate’. From this inflance we may judge of the favourable dif 
pofition, that the law of England (which is alaw of liberty) hath 
always fhewn to this fpecies of tenants; by removing, as far as 
poflible, every real badge of flavery from them, however fome 
nominal ones may continue. It fuffered cuitom very early to get 
the better of the exprefs terms upon which they held their lands 5 
by declaring, that the will of the lord was to be interpreted by 
the cuitom of the manor: and, where no cuftom has been fuffered 
to grow up to the prejudice of the lord, as in this cafe of arbi- 
trary fines, the law itfelfinterpofes in an equitable method, and 
avill not fuffer the lord to extend his powers fo far, as to difinherit 
the tenant. 


Tuus much forthe antient tenure of pure villenage, and the | 


modern one of copyhold at the will of the lord, which is lineally 
defcended from it. | 


IV. Tere isyetafourth fpeciesoftenure, deferibed by Bratton 
under the name fometimes of privileged villenage, and fometimes 


of villein-focage. This, he tells us‘, is fuch as has been held of 
the 
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the kings of England, from the conqueft downwards ; that the 
tenants herein “ villana faciunt fervitia, Jed certa et determinata;” 
that they cannot aliene or transfer their tenements by grant or 
feoffment, any more than pure villeins can; but muft furrender 


them to the lord or his fteward, to be again granted out and held ~ 


in villenage. And from thefe circumftances we may collect, that 
what he here defcribes is no other than an exalted {pecies of copy- 
hold, fubfifting at this day, viz. the tenure in antient demefne ; 
to which, as partaking of the bafenefs of villenage in the nature 
of it’s fervices, and the freedom of focage in their certainty, he 
has therefore given a name compounded out of both, and calls 
it villanum focagium. 

ANTIENT demefne confifts of thofe tands or manors, which 
though now perhaps granted out to private fubjects, were ac- 
tually inthe hands of the crown in the time of Edward the con- 
fefllor, or William the conqueror ; and fo appear to have been by 
the great furvey in the exchequer called domefday book! The 
tenants of thefe lands, under the crown, were not all of the 
fame order or degree. Some of them, as Britton teftifies™, con- 
tinued for a long time pure and abfolute villeins, dependent on 
the will of the lord: and thofe who have fucceeded them in their 
tenures now differ from common copyholders in only a few 
points”. Others were in great meafure enfranchifed by the royal 
favour: being only bound in refpect of their lands to perform 
fome of the better fort of villein fervices, but thofe determinate 
and certain; as, to plough the king’s land, to fupply his courg 


with provifions, and the like; all of which are now changed into. 


pecuniary rents : and in confideration hereof they had many im- 
munities and privileges granted to them®; as, to try the right of 
their property in a peculiar court of their own, called a court of 
_ antient demefne, by a peculiar procefs denominated a writ of right 
clofe’: not to pay toll or taxes; not to contribute to the expentes 
of knights of the fhire ; not to be put on juries, and the like’, 
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Tues tenants therefore, though their tenure be -abfolutely 


copyhold, yet have an zntere/? equivalent to a freehold, for, though 
their fervices were of a bafe and villenous original’, yet the te- 


nants were efteemed in all other refpeéts to be highly privileged 


villeins ; and efpecially in this, that their fervices were fixed and 
determinate, and that they could not be compelled (like pure 
villeins) to relinquifh thefe tenements at the lord’s will, or to hold 
them againft their own: “ ef zdeo, lays Bracton, dicuntur liberi.” 
Britton alfo, from fuch their freedom, calls them abfolutely Joke- 
mans, and their tenure fofemanries ; which he defcribes*, to be 
<< lands and tenements, which are not held by knight-fervice, nor 
“< by grand ferjeanty, nor by petit, but by fimple fervices, being 
“agit were lands enfranchifed by the king or his predeceflors 
‘¢ from their antient demefne.’”’ And the fame name is alfo given 
them in Fletat. Hence Fitzherbert obferves", that no lands are 
antient demefne, but lands holden in focage: that is, not in free 
and common focage, but in this amphibious, fubordinate clafs 
of villein-focage. And itis poflible, that as this fpecigs of focage 


‘tenure is plainly founded upon predial fervices, or fervices of the 


plough, it may have given caule to imagine that all focage te- 
nures arofe from ‘the'fame original; for want of difiinguithing, | 
with Bracton, between free-focage or focage of frank-tenure, and 
willein-focage or focage of antient demeine. | 


- Lawps holden by this tenure are therefore a fpecies of copy- 

hold, and as fuch preferved and exempted from the operation of 
the ftatuteof Charles II. Yet they differ from common copyholds 
principally in the privileges before-mentioned : as alfo they differ 


from frecholders by one efpecial mark and tincture of villenage, 


noted by Braéton and remaining to this day; wz. that they can- 


not be conveyed from man to man by the general common law 


conveyances of feoffment, and the rett ; but muft pafs by fur- 
render to the lord or his fleward, in the manner of common 
copyholds: 


y Gilb. hift, of the exch, 16. & 30. t Jor. ¢. 8. 


6 C. 66. -wu N. B. 13. 


of THINGS. | 101 


copyholds: yet with this difference”, that, in the furrenders of 
_» thefelandsin antient demefne, it isnot ufed to fay °* to hold at 
** the will of the lord” in their copies, but only “ to hold according 
to the cuftom of the manor.” 
¥ l : ‘ 
THushave we taken a compendious view of the principal 
and fundamental points of the doétrine of tenures, both antient 
and modern, in which we cannot but remark the mutual con- 
- nexion and dependence that all of them have upon each other. 
And upon the whole it appears, that, whatever changes and al- 
_ terations thefe tenures haven procefs of time undergone, from 
_the Saxon aera to the 12 Car. Il. ali lay tenures are now in ef- 
fect reduced to two {pecies ; free tenure in common focage, and 
bafe tenure by copy of court roll. 


. I MENTIONED /aytenures only ; becaufe there is fill behind 
one other fpecies of tenure, referved by the ftatute of Charles I, 
which is of a /piritual nature, and called the tenure in frank. — 
almoign. } 


19 SNR ce oe ma 


% 


_YV. Tenvre in frankalmoign, in libera eleemofyna, or free alms, 
is that, whereby areligious corporation, aggregate or fole, hold- | 
eth lands of the donor to them and their fucceffors for ever*. 

_ The fervice, which they were bound to render for thefe lands was 
not certainly defined: but only in general to pray for thefoulsof 
the donor and his heirs, dead or alive ; and therefore they did no 
fealty, (which is incident to all other fervices but this”) becaufe 
this divine fervice was of a higher and more exalted nature’, 
‘This is the tenure, by which almoft all the antient monatteries 

and religious houfes held their lands ; and by which the parochial - 
clergy; and very many ecclefiaflical and eleemofy nary foundations 
hold them at this day*; the nature of the fervice being upon the 
reformation altered, and made conformable to the purer doétrines 
. of 


w Kitchen on courts. 194, z Ibid. 135. 


> Spit." §. 133% a Bratton. J, 4. trex. ¢. 28. §. 4. 
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of the church of England. It was an old Saxon tenure ; and con- 
tinued under the Numan revolution, through the great refpect 
that was fhewn toreligion and religious men in antient times. 
Which is alfo the reafon that tenants in frantalmsign were dif- 
charged ofall other fervices except the trinoda neceffitas, of re- 
pairing the highways, building caftles, and repelling invafions*: 
juft as the Proidk, among the antient Britons, had ommium rerum 
immunitatem®. And, even at prefent, this is a tenure of a nature 
very diftinct from all others ; being notin the leaft feodal, but 
merely fpiritual. For if the fervice be neglected, the law gives 
no remedy by diftrefs or otherwife to the lord of whom.the lands 
are holden ; but merely a complaint to the ordinary or vilitor to 
correct it’. Wherein it materially differs from what was called 
tenure by divine fervice: in which the tenants were obliged to do 
fome fpecial divine fervices in certain ; as to fing fo many mafies, 
to diftribute fuch a fum in alms, and the hke; a being ex- 
prefsly defined and prefcribed, could with no kind of propriety 
be called free alms ; efpecially as for this, if unperformed, the 
lord might dittrein, without any complaint to the vififor®. All — 
fuch donations are indeed now out of ufe: for fince the ftatute of — 
quia emptoress ¥ 8 Edw. I. none but the king can give lands to be 
fadden by this tenure®’. Sothat I only mention them, becanfe 
frantalsign is excepted by name in the ftatute of Charles TT, 
and therefore fubfifis in many inftances at this day. Which 3s alf 

that fhall be remarked concerningit ; herewith concluding our 
obfervations on the nature of tenures. 
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CHAPTER THE SEVENTH. 


Or FREEHOLD ESTATES, or 
INHERITANCE 


HE next objects of our difquifitions are the nature and 
properties of e/fates. An eftate in lands, tenements, and 
| hereditaments, fignifies fuch intereft as the tenant hath chorea 
fo that if a man grants all bis effate in Dale to A and his heirs, 
every thing that he can poflibly grant fhall pafs thereby*. It is 
called in Tae featus; it fignifying the condition, or circum- 
fiance, in which the owner ftands, with regard to his property. 
_. And, to afcertain this with proper precifion and accuracy, eftates 
_ may be coniidered in a threefold view: firft, with regard to the 
_ guantity of interef? which the tenant has in the tenement; fe- 
condly, with regard to the :me at which that quantity of intereft 
is to be enjoyed : and, thirdly, with regard to the number and 
connexions of the tenants. 


First, with regard to the quantity of interef? which the te- 
nant has in the tenement, this is meafured by it’s duration and 
extent. Thus, either his right of poffeflion is to fubfift for an 
uncertain period, during his own life, orthe life of another man ; 
to determine at his own deceafe, or to remain to his Netcenusnee 
after him: or it is circumfcribed within a certain number of 
years, months, or days: or, laftly, it is infinite and unlimited, 
being vefted in him and his reprefentatives for ever. And this 

, ; accafions 
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eccafions the primary divifion of eftates, into fuch as are free- 
bold, and fuch as are le/s than freehold. - 


/ 

An eftate of freehold, /iberum tenementum, or franktenement, 
is defined by Britton > to be “+ the paffefion of the foil by a free- 
“¢ man.” And St.Germyn ° tells us, that ‘the poffe/fion of the 
« Jand is called in the law of England the franktenement or free- 
“hold.” Such eftate therefore, and no other, as requires actual 
-poffeflion of the land, is legally fpeaking freehold : which actual 
poffefiion can, by the courfe of the common law, be only given 
by the ceremony called livery of feifin, which is the fame as the 
feodal inveftiture. And from thefe principles we may extract this 
defcription of a freehold; that it is fuch an eftate in lands, as is 
conveyed by livery of feifin; or, in tenements of an incorporeal 
nature, by what is equivalent thereto. And accordingly it is laid 
down by Littleton“, that where a freehold fhall pafs, it behoveth 
to have livery of feifin. As therefore eftates of inheritance and 
eftates for life could not by common law be conveyed without 
livery of feifin, thefe are properly eftates of freehold; and, as 
no other eftates were conveyed with the fame folemnity, therefore 
no others are properly freehold eftates. | 


Estates of freehold then are divifible into eftates of inbe- 
ritance, and eftates not of inheritance. ‘The former are again di- 
vided into inheritances ab/olute or fee-fimple; and inheritances 
limited, one fpecies of which we ufually call fee-tail, 


uy 


I. Tenant in fee-fimple (or, as he is frequently ftiled, te- 
nant in fee) is he that hath lands, tenements, or hereditaments, 
to hold to him and his heirs.for ever®; gencrally, abfolutely, and 
fimply; without mentioning what heirs, but referring that to his 
own pleafure, or to the difpofition of the law. The true mean- 
ing of the word fee (feodum) is the fame with that of feud or 
fief, and in it’s original fenfe it is taken in contradiftinGion to 

——— alledium * ; 
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of Tutnes. 


ch latter the writers on this fubject define to be 
every man’s own land, which he poffeffeth 


right, without owing any rent or fervice to any fuperior. 


is property in it’s higheft degree; and the o 
abjolutum et directum dominium, and therefore is {aid 
thereof abfolutely i dominico fue, in his own demefne. B 
dum, or fee, is that which is hcid of fome fuperior, 
of rendering him fervice; in which fuperior th 
of the land refides. 
feud or fee to be the right which the vafal or tenant h: 
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wher thereof hath 
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on condition 
imate property 
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Pelnan® defines a 
ath in lands, 


‘to uje the fame, and take the profits thereof to him and his heirs 
‘ 3 3 


rendering to the lord his due fervices ; the mer 


of the foil always remaining in the lord. 
no iubject in England has; it being a received, and_now unde- 


miable, principle in the law, th 


Il, 


This allodial pr 


e allodial propriety 


. 4 
operty 


at all the lands in England -are 


hoiden mediately or immediately of the king. The king there- 
fore only hath abjolutum et dire@um dominiumi: but all fubjects’ 


lands are in the nature of feedum or fee; whether 
by defcent from their anceftors, 
fideration: for they ca 


derived to them 
or purchafed for a valuable con- 
nnot come to any man by either of thofe 


ways, unlefs accompanied with thofe feodal clogs, which were 
laid upon the firft feudatory when it was orginally granted. A 
_ fubject therefore hath only the ufufruct, and not the abfolute pro- 
perty of the foil; or, as fir Edward Coke exprefies it*, he hath 


dominium utile, bat not dominium diredlum. A 
in the moft folemn aé¢s of law, 
_eltate, that any fubjeé& can ha 
* thereof in wis demefne, 
aicum, ox property, fince i 
yet this dominicum, property, 
or allodial, but qualified or 
that is, itis not purely and fim 


fuperior lord, in whom the ultimate property refides. 


VoL. Il. 
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nd hence itis that, 
we exprefs the ftrongeft and higheft 
ve, by thefe words; “ he is feifed 
as of fee.” Itisaman’s demefne, domi- 
t belongs to him and his heirs for ever: 
or demefne, is ftri@ly not abfolute 
feodal: it is his demefne, as of fee ; 


ply his own, fince it is held of a 


Turis 


1 Praedium domini regis eff direttum domi- 
nium, cujus nullus eft author nifi Deus. Lbid. 
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‘Yursis the primary fenfe and acceptation of the word fee. 
But, (as fir ‘Martin Wright very jultly obferves') the doctrine, 
és that all lands are holden,” having been for fo many ages a fixed 
and undeniable axiom, our Englifh lawyers do very rarely (of 
late years efpecially) ufe the word fee in this it’s primary original 
fenfe, in contradiftinGtion to allodium or abfolute property, with 
which they have no concern; but generally ufe itto exprefs the 
continuance orgmantity ofeftate. A fee therefore, in general, 
fignifies an eftate of inheritance; being the higheft and moit ex- 
tenfive intereft that a man cam have ina feud: and, when -the 
term is ufed fimply, without any other adjunct, or has the adjunct 

t fimple annexed to it, (as,.a fee, or a fee-fimple) it is ufed in 
contradiftinétion toa fee conditional at the: common law, ora 
fee-tail by the flatute ; importing an abfolute inheritance,. clear 
of any condition, limitation, or reftriciions to particular heirs, 
but defcendible tothe heirs general, whether male or female, 
lineal or collateral. And in no other fenfe than this 1s the king 


{iid to be feifed in fee, he being the feudatory of no man”. 


Ta xine therefore fee for the future, unlefs where otherwile 
explained, in this it’s fecondary fenfe, asa ftate of inheritance, 
it ig applicable to, and may be had in, any kind of hereditaments 
either corporeal or incorporeal”. But there ts this diflinction be- 
tween the two fpecies of hereditaments ; that, of a corporeal in- 
heritance a man fhall be faid to be feifed in his demefne, asof fee’; 
of an incorporeal one he fhall only be faid to be feifed as of fee, 
and not in hisdemefne®. For, asincorporeal hereditaments are 
in their nature collateral to, and iffue out of, lands and houtes,?” 
their owner. hath no property, dominicum, or demeine, in the thing 
itfelf, but hath only fomething derived out of it; refembling the 
fervitutes, OF fervices, of the civil law’. The dominicum or pro- 

: perty 
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? Sce page 20. 
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perty is frequently in one man, while the appendage or fervice is 
in another. ‘Thus Gaius may be feifed as of fee, of a Way going 
over the land, of which ‘Titius is feifed in bis demefne as of fee. 


Tue fee-fimple or inheritance of lands and tenements is ge- 
nerally vefted and refides in fome perfon or other; though divers 
inferior eftates may be carved out of it. As if one grants a leafe 
for twenty one years, or for one or two lives, the fee-fimple re- 
mains vefted in him and his heirs; and after the determination 


of thofe years or lives, the land reverts to the grantor or his heirs, © 


who fhall hold it again in fee-fimple. Yet fometimes the fee may 
be in abeyance, that is, (as the word fignifies) in expectation, re- 
membrance, and contemplation in law; there being no perfon in 
effe, ix whomit can velit and abide: though the law confiders it 
as always potentially exiting, and ready to veft whenever a pro- 
per ownerappears. ‘Thus, ina grant to John for life, and after- 
wards to the heirs of Richard, the inheritance is plainly neither 
granted to John nor Richard, nor can it veft in the heirs of Bi- 
chard till his death, nam nemo ef? haeres viventis : it’ remains 
therefore in waiting, or abeyance, during the life of Richard’. 
This is likewife always the cafe of a parfon of a church, who 
hath only an eftate therein for the term of his life: and the in- 
heritance remains in abeyance®. And not only the fee, but the 
freehold alfo, may be in abeyance; as when a parfon dies, the 
freehold of his glebe is an abeyance, until a fucceflor be named, 
and then it vefts in the fuccefior’. . 


‘Tue word, heirs, is neceflary in the grant or donation in or- 
der to make a fee, orinhcritance. For ifland be given to a man 
for ever, or to him and his affions for ever, this vefts in him but 
an eftate for life“. This very great nicety about the infertion of 
‘the word “heirs” in all feoffments and grants, in order to velt a 
fee, is plainly arelic of the feodal ftri€tnefs: by which we may 
remember™ it was required, that the form of the donation fhould 
é O 2 > be 


r Co. Litt. 342, wy Lbid 2 § x. 
s Litt. §. 646, w See page 5@. 
t Ibid. §. C47. 
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e punctually purfued; or that, as Crag” exprefles it, in the words 
of Baldus, “© donationes fint firidisuris, ne quis plus donaffe prae- 
“ fumatur quam in donatione exprefferit’ And therefore, as the. 
perfonal abilities of the donee were originally fuppofed to be the 
only inducements to the gift, the donee’s eftate in the land. ex- 
tended only to his own perfon, and fubfifted no longer than his 
ife ; unlefs the donor, by an exprefs provifion in the grant, gave 
t a loneer continuance, and extended it alfo to his heirs. But 


ee] 


- this rule is now foftened by many exceptions”. 


fad 6. frronl 


For, 1. It does not extend to devifes by will; in which, as 
they were introduced at the time when the feodal rigor was apace 
wearing out, a more liberal confiruction is allowed: and there- 
fore by a devife to a man for ever, orto one and his afligns for 
ever, or to one in fee-fimple, the devifee hath an eftate of inhe- 
ritance; for the intention of the devifor is fufficiently plain from 
the words of perpetuity annexed, though he hath omitted the 
legal words of inheritance. Butif the devife be to a man and 
hisafligns, without annexing words of perpetuity, there the de: 


a 


wifee fhall take only an eftate for life; for it does not appear that 
the devifor intended any more. 2. Neither does this rule extend 
to fines or recoveries, confidered as a f{pecies of conveyance; for 
thereby an eftate in fee pailes by act and operation of law with- 
out the word “ heirs :’ asit does alfo, for particular reafons, by 
certain other methods of conveyance, which have relation toa 
former grant or effate, wherein the word “ heirs’? was exprefied.* 
3. In creations of nobility by writ, the peer fo created hath an 
‘nheritance in his title, without exprefling the word * heirs ;’? 
for they are implied in the creation, unlefs it be otherwile {pe- 
cially provided - but in creations by patent, which. are fut 4 
juris, the w rd“ heirs’? mutt be inferted, otherwile there is no - 
inheritance. 4. In grants of lands to fole corporations and their 
fucceflors, the word ‘* fucceffors” fupplies the place of ‘* heirs;” 
for asheirs take from the anceftor, fo doth the fucceflor from 
the 
! ; t 
x 11. t. 94 §- TFs z Ibid. 9. 
¥ Co, Titteso. Os ; 
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_ the predeceflor. Nay, in a grant to a bithop, or other fole {pi- 


ritual corporation, in frankalmoign, the word « Srankalmoign” fup- 
plies the place of both “ heirs” and “ fucceffors,”” @yv vi termi 3 
and in all thefe cafes a fee-fimple vefts in fuch fole corporation. 
But, in a grant of lands to a corporation azeregate, the word 
“ fucceflors’’ is not neceflary, though ufually inferted : for, albeit 
fuch fimple grant be ftriétly only an eftate for life, yet, as that 


corporation never dies, fuch eftate for life is perpetual, or equi-. 


valent toa fee-fimple, and therefore the law allows it to be one’. 
Lattly, in the cafe of the king, a fee-fimple will vet in him, 
without the words “ heirs’ or ‘* fucceffors”’ in the grant; partly 
from prerogative royal, and partly froma reafon fimilar to the 
lait, becaufe the king in judgment of law never dies’. But 
general rule is, that the word “ heirs’ is neceflary to crea 
eftate of inheritance. an 


z 


te"an 


Il. We are next to confider limited fees, or fuch eftates of in- 
heritance as are clogged and confined with conditions, or quali- 
fications, of any fort. And thefe we may divide into two forts: 
1. Qualified, or bafe fees; and 2. Fees conditional, fo called at 
the common law; and afterwards fces-fai/, in confequence of th 
fiatute de donis. 


1. A Bass, or qualified, fee is fuch a one as has a qualifica- 
tion fubjoined thereto, and which muft be determined whenever 
the qualification annexed to itis at an end. As, in the cafe of a 
grant to A and his heirs, tenants of the manor of Dale; in this 
inftance, whenever the heirs of A ceafe to be tenants of that 
manor, the grant is intirely defeated... So when Henry VI granted 
to John Talbot, lord ofthe manor of Kingfton-Lifle in Berks, 
that he and his heirs, lords of the faid mahor, fhould be peers of 


_therealm, by the title of barons of Lifle ; here John Talbot had 


a bafe or qualified fee in that dignity®; and the idftant he or his 


heirs quitted the feignory of this manor, the dignity was at an 


end. 


a See Vol. I. pag, 484, - c Co, Litt. 27. 
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end. This eftate is a fee, becaufe by pofiibility it may endure 
for ever in a man and his heirs; yet as that duration depends 
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‘upon the concurrence of collateral circumftances, which qualify 


and debafe the purity of the donation, it is therefore a qualified 
or bafe fee. 


», A CONDITIONAL fee, at the common law, was a fee 
refirained to fome particular heirs, exclufive of others: “ donatto 
“¢ ftricta et courétata’; ficut certis haeredibus, guibufdam a fucceffione 
“< ewclufis:? astothe heirs of a man’s body, by which only his 
lineal defcendants were admitted, in exclufion of collateral heirs; 
or, to the heirs male of hrs body, in exclufion both of collaterals, 
an@lincal females alfo. It was called a conditional fee, by reafon 
of the condition exprefled or implied in the donation of it, that 
*£ the donee died without fuch particular heirs, the land fhould 
revert to the donor. For this was a condition annexed by law to 
all grants whatfoever; that on failure of the heirs fpecified in the 
grant, the grant {hould be at an end, and the land return to it’s 
antient proprietor’. Such conditional fees were ftriétly agreeable 
to the nature of feuds, when they firft ceafed to be mere eftates 
for life, and were not yet arrived to be abfolute eftates in fee- 
fimple. And we find ftrong traces of thee limited, conditional 
fees, which could not be. alienated from the lineage of the firft 
purchafer, in our earliet Saxon laws’. 


N ow, with regard to the condition annexed to thefe fees by 
the common law, our anceftors held, that fuch a gift (toa man 
and the heirs of his body) was a gift upon condition that it 
f{hould revert to the donor, if the donee had no heirs of his body ; 
but if he had, it fhould then remain to the donee. They there- 
fore called ita fee-fimple, on condition that he had iffue. Now 
we mutt obferve, that, when any condition is performed, it is 
thenceforth intirely gone; and the thing, to which it was before 

| ~ annexed 
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annexed, becomes abfolute, and wholly unconditional. So that, 
as foon as the grantee abel iffue born, his eftate was fappofed 
to become abfolnte, by the performance of the condition ; at 
leaft, for thefe three purpofes : 1. To enable the tenant to aliene 
the land, and thereby to bar not ae his own iflue, but alfo the 
donor of his intereft in thereverfion®. 2. To fubjea him to for- 
feit it for treafon: which he could not do, till iffue born, longer 
than for his own life; left thereby the inheritance of he fhe, 
and reverlion of the Nanas might have been defeated*. To 
-empower him to charge thedancl with rents, commons, “ah cer- 
tain other incumbrances, fo as to bind his iffuci. ree this was 
thought the more reafonable, becaufe, by the birth of iffue, the 
poliibility of the donor’s reverfion was rendered more di itant and 
precarious : and 4s in tereftfeemsto have been the only one which 
the law, as it then ftood, was folicitous to protect; without much 
regard to the right of faeeetion intended to be vefted in the iffue. 
However, if the tenant did not in faét aliene the land, the courfe 
of defcent was not altered by this performance of the condition : 
for if the iffue had afterwards died, and then the tenant, or ori- 
ginal erantec, had died, fae making any alienation: the 
land, by the terms of the donation, could defcend’ to Aine: but 
the heirs of his body, and therefore, in default of them, muft have 
reverted tothe donor. For,which reafon, in order to fubject the 
lands to the ordinary courfe of defcent, the donees of thefe con- 
ditional fee- -fimples eae care to aliene as foon as they had per- 
formed thecondition by havingiffue; and afterwards re- -purchafed 
the lands, which gave them a fee- fimole abfolute, that would 
defcend to the heirs general, according to the courfe of the com- 
mon law. And thus Wood the old law with regard to conditional 
fees: which things, fays fir Edward Coke* nue D they feem 
_antient, are yet neceffary to be known; as well’ f for the declaring 
how the common law ftood in fuch cafes, as for the fake of an. 
nuities, and fuch like inheritances, as arenot within the ftatutes 
of entail, and therefore remain as at the common law. 
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T ue inconvenience, which attended thefe limited and fettered 
inheritances, were probably what induced the judges to give way 
to this fubtle finefle, (for fuch it undoubtedly was) in order to 
fhorten the duration of thefe conditional eftates. But, on the 
other hand, the nobility, who were willing to perpetuate their 
pofleflions in their own families, to put a ftop to this practice, 
procured the ftatute of Weftminfter the fecond! (commonly 
called the ftatute de donis conditionalibus) to be made; which paid 
a greater regard to the private willand intentions of the donor, 
than to the propriety of fuch intentions, or any public confidera- 
tions whatfoever. ‘This ftatute revivedin fome fort the antient 
feodal reftraints. which were originally laid on alienations, by 
enacting, that from thenceforth the will of the donor be obfer- 
ved; and that the tenements fo given (to a man and the heirs of 
his bod y) fhould at all events go ‘to the iffue, if there were any ; 
or, if none, fhould revert to the donor. 


Ur on the conftrucion of this at of parliament, the judges 
determined that the donee had no longer a conditional fee-fmpie, 
which became abfolute and at his own difpofal, the inflant any 
iffue was born; but they divided the eftate into two parts, leaving 
an the donee a new kind of particular eftate, which they baer 
minated a fee-tail™; and vefting in the donor the ultimate fee- 
fimple of the land, expectant on ‘the failure of iflue ; which ex- 
pectant eftate is what we we now calla reverfion". And hence itis 
that Littleton tells us°, that tenantin fee-tail is by virtue of the 
ftatute of Wefimintter the fecond. 


Havine thusfhewn the original of eftates-tail, I now pro-— 
ceed to conlider,; what things may, or may not, be entailed under 
the 


1 13 Edw. I. ce. 1. 


m The expreffion fee-tail, or feodum tal- | 


Jiatum, was borrowed from the feuditts ; 
(Ste Crag. Jr. t. 10. §. 24, 25.) among 
whom it fignified any mutilated or tranca- 
ted inheritance, from which the heirs ge- 


\ 
neral were cut off; being derived from the - 
barbarous verb taliare, to cnt; from which 
the French failler, and the Italian taghare are 


formed. (Spelm. Glo/f. 531.) 


noi dnit. 35. 
o §. 1 


| | Cha. 


of Twin &s; 


the ftatute de doris: Tenements is the only word ufed in the fa- 
tute: and this fir Edward Coke’ expounds to comprehend all 
corporeal hereditaments whatfoever; and alfo all incorporeal here- 
ditaments which favour of the realty, thatis, which iffue out 


T13 


of corporeal ones, or which concern, or are annexed to, or may 


be exercifed within the fame: as, rents, eftovers, commons, and. 


the like. Alfo offices and dignities, which concern lands, or have 
relation to fixed and certain places, may be entailed*. But mere 
perfonal chattels, which favour not at all of the realty, cannot 
beentailed. Neither can an office, which merely relates to fuch 
_perfonal chattels; nor an annuity, which charges only the perfon, 
Butin them, if granted to a 
man and the heirs of his body, the grantee hath ftill a fee con- 
ditional at common law, as before the ftatute; and by his aliena- 
tion may bar the heir or reverfioner*. An eftate to a man and his 
heirs for another’s life cannot be entailed‘; for this is ftrictly no 


and not the lands, of the grantor. 


eftate of inheritance (as will appear hereafter) and therefore not 


within the ftatute de dons. Neither can a copyhold eftate be en- 
tailed by virtue of the /fatute ; for that would tend to encroach 
‘upon and reitrain the will of the lord: but, by the /pecial cu/fom 


of the manor, a copyhold may be limited to the heirs of the 


- body’; for here the cuftom afcertains and interprets the lord’s will. 


Nex?, as to the feveral /peczes of eftates-tail, and how they 
are refpectively created. Eftates-tail are either general, or /pecial. 
Tail-general is where lands and tenements are given to one, and 
the bears of his body begotten: which is called tail-general, becaufe, 


_ how often foever fuch donee in tail be married, his iffue in gene- 


_ral by alland every fuch marriage is, in fucceflive order, capable 


of inheriting the eftate-tail, per forman doni. 


Tenant in tail- 


{pecial is where the gift is reftrained to certain heirs of the do- 
not go to allofthem in general. And this 


nee’s body, and does 
Voth. 


p i Inft. 19, 20. 
q 7 Rep. 33. 
Coit. fo, 22% 


P 
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may happen feveral ways”. I fhall inftance in only one; as 
where lands and tenements are given to a man and the heirs of 
his body, on Mary his now wife to be begotten: here no iliue can. 
inherit, but fuch fpecial iffue as is engendered between them two; 
not fuch as the hufband may have by another wife: and there- 
fore it is called fpecial tail. And here we may obferve, that the 
words of inheritance (to him and his heirs.) give him an eftate in 
fee; but they being heirs to be by bim begotten, this makes it a 
fee-tail ; and the perfon being alfo limited, on whom fuch heirs 
-fhall be begotten, (viz. Mary his prefent wife) this niakes it a fee-- 
tail {pecial. ; 


Esta res, in general and fpecial tail, are farther diverfified 
by the diftin@ion of fexes in fuch entails; for both of them may 
either be in tail male or tail female. As if lands be given toa 
man, and his heirs male of his body begotten, this is an eftate in 
tail male general; but if to a man and the heirs female of bis body 
on bis prefent wife begotten, this is an eftate in tail female {pecial. 
And, in cafe of an entail male, the heirs female fhall never in- . 
herit, nor any derived from them; nor, e converfo, the heirs male, 
in cafe of a gift in tail female*. Thus, if the donee im tail male 
hath a daughter, who dies leaving a fon, fuch grandfon in this 
cafe cannot inherit the eftate-tail; for he cannot deduce his de- 
fcent wholly by heirs male’. And as the heir male muft convey 
his defcent wholly by males, fo muft the heir female wholly by 
females. And therefore if a man hath two eftates-tail, the one 
in tail male, the other in tail female; and he hath iflue a daugh- 
ter, which daughter hath iffue a fon; this erandfon can fucceed 
to neither of the eftates: for he cannot convey his defcent wholly 
either in the male or female line’. 


\ 


As the word heirs is neceflary to create a fee, fo, in farther 
smitation of the ftri@tnefs of the feodal donation, the word body, 
or fome other words of procreation, are neceflary to make it a 

_ fee-tail, 


w Litt. §. 16.26, 27, 28,29. * y Ibid. §. 24. 
x Tbid. §. 21, am z Co, Litt. 25. 
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fee-tail, and afcertain to what heirs in particular the fee is limit- 
ted. Iftherefore either the words of inheritance or words of 
procreation be omitted,albeit the others are inferted in the grant, 
this, will not make an eftate-tail. As, if the grant be to a man and 
his ifue of his body, to aman and his feed, to a man and his 
children, or offspring; all thefe are only eflates for life, there 
wanting the words of inheritance, his heirs’. So, on the other 
hand, a gift to a man, and his errs male, or female, is an chate 
in fee-fimple, and not in fee-tail ; for there are no words to af 
certain the body out of which they {hall iffue®. Indeed,in laf wills 
and teftaments, wherein greater indulgence is allowed, an eftates 
tail may be created by a devife to a man and his Jeed, or to a man 
and his eirs-male ; or by other irregular modes of expreflion®. 


Tuereis fill another fpecies of entailed eftates, now indeed 
. grown out of ufe, yet ftill capable of fubfifting in law; which 
are eltates in libero maritagio, or Jrankmarriage. Thee are defi- 
ned“ to be, where tenements are given by one man to another, 
together with a wife, who is the daughter or coufin of the donor, 
to hold in frankmarriage. Now by fuch gift, though nothing 
but the word Jrankmarriage is exprefled, the donees fhall have 
the tenements to them, and the heirs of their two bodies begot- 
ten; that is, they are tenants in fpecial tail. For this one word, 
frankmarriage, does ex vi termini not only create an inheritance, 
like the word frankalmsign, but likewife limits that inheritance ; 
fupplying not only words of defcent, but of procreation alfo. 
Such donees in frankmarriage are liable to no fervice but fealty ; 
for a rent referved thereon is void, until the fourth degree of con- 
fanguinity be paft between the iffues of the donor and donee’. 


Tue incidents to a tenancy in tail, under the flatute Weftm. 2. 
are chiefly thefe’. 1. That a tenant in tail may commit wa/fe on 


the eflate-tail, by felling timber, pulling down houfes, or the 


R 2 like, 


a Co. Litt:-30. d Litt. §. 17. 
_b Litt. §. 31. Co. Litt. a7, e Ibid. §. 19, 206 
¢ Co, Litt. 9. 27. £ Co, Litt. az4y 
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like, without being impeached, or called to account, for the fame. 
2. That the wife of the tenant in tail fhall have her dower, or 
thirds, of the eftate-tail. 3. That the hufband of a female te- 
nant in tail may be tenant by the curte/y of the eftate-tail. 4. That 
an eftate-tail may be barred, or deftroyed, by a fine, by a com- 
mon recovery, or by lineal warranty defcending with aflets to the 
heir. All which will hereafter be explained at large. 


Titus much for the nature of eftates-tail: the eftabliihment 
of which family law (as it is properly tiled by Pigott") occationed 
infinite difficulties and difputes*. Children grew difobedient 
when they knew they could not be fet atide: farmers were oulted 
of their leafes made by tenants in tail; for, if fuch leafes had 
been valid, then under colour of long leafes the iffue might have 
been virtually difinherited: creditors were defrauded of their 
debts; for, if tenant in tail could have charged his eftate with 
their payment, he might alfo have defeated his iiue, by mort- 
gaging itfor as much as it was worth : innumerable latent entails 
were produced to deprive purchafers of the lands they had fairly 
bought ; of fuitsin confequence of which our antient books 
are full: and treafons were encouraged ; as eftates-tail were not 


liable to forfeiture, longer than for the tenant’s life. So that they “ 


were juftly branded, .as the fource of new contentions, and mil~ 
- chiefs unknown to the common law ; and almoft univerfally con-_ 
fidered as the common grievance of the realm‘. But, as the no- 
bility were always fond of this ftatute, becaufe it preferved their 
family eftates from forfeiture, there was little hope of procuring 
2 repeal by the legiflature ; and therefore, by the connivance of 
an active and politic prince, a method was devited to ewade it. 


Axvourt two hundred years intervened between the making of - 


the flatute de donis, and the application of common. recoveries to 


this intent, in the twelfth year of Edward 1V : which were then — 


openly declared by the judges to be a fuflicient bar of an eftate~ 
| : ‘ ) tail. 


¢g Com. Recov. §4 i Co. Litt. 19. Moor. 156, 19 Rep. 38. 
h x Rep. 13%, ' as 
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_ tail". For though the courts had, fo long before as the reign of 
Edward Il, very frequently hinted their opinion that a bar might 
be effected upon thefe principles', yet it never was carried into 
execution ; till Edward IV obferving™ (in the difputes between 
the houfes of York and Lancafter) how little effe& attainders for 
treafon had on families, whofe eftates were protected by the fanc- 
tuary of entails, gave his countenance to this proceeding, and 
fuifcred Taltarum’scafe to be brought before the court": whercin, 
in confequence of the principles then laid down, it was,in effe@ 
determined, thata common recovery fuffered by tenant in tail 
fhould be an effectual deftruction thereof. What common reco- 
veries are, both in their nature and confequences, and why they 
are allowed to be a bar to the eftate-tail, muft be referved to a 
fubfequent enquiry. At prefentI fhall only ‘fay, that they are 
fictitious proceedings, introduced by a kind of pia fraus, to elude 
the ftatute de dons, which was found fo intolerably mifchievous, 
and which yet one branch of the legiflature would not then con- 
fent to repeal: andy that thefe recoveries, however clandeltinely 
begun, are now become by long ufe and acquicfcencea moit 
common aflurance of lands; and are looked upon as the legal 
mode of conveyance, by which tenant in tailmay difpofe of his 
Jands and tenements , fo that no court will fuffer them to be 
fhaken or reflected on, and even acts of parliament® have by a 
fidewind countenanced and eftablifhed them. 


Tuts expedient having greatly abridged eftates-tail with re- 
gard to their duration, others were foon invented to ftrip them of 
other privileges. The next that was attacked was their freedom 

from forfeitures for treafon. For, notwithftanding the large ad- 

vances made by recoveries, in the compafs of about threefcore 
years, towards unfettering thefe inheritances, and thereby fub- 
jecting the lands to forfeiture, the rapacious prince then reigning, 
if, eee ls 


ae 7 finding 
(kr Rep. 13%, 6 Rep. qo. . tit. recov. iv value. 19. tit, tatle. 36. 
erOUReD. 39 389 orx Hen. VII. t. 20.7, Hem. VIIIS6 ¢. 
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finding them frequently re-fettledin a fimilar manner to fuit the 
convenience of families, had addrefs enough to procure a ftatute®, 
whereby all eflates of inheritance (under which general words 
eftates-tail were covertly included) are declared to be forfeited to 
the king upon any conviction of high treaion. 


Tue next attack which they fuffered, in order of time,, was 
by the ftatute 32 Hen. Vl. c. 28. whereby certain leafes made 
by tenants in tail, which do not tend to the prejudice of theiffue, 
were allowed to be good in law, and to bind the iffue in tail. 
But they received a more violent blow, in the fame feflion of 
parliament, by the confiruction put upon the ttatute of fines’, 
by the flatute 32 Hen. VUE. c. 36. which declares a fine duly le- 
vied by tenant in tail to be a complete bar to him and his heirs, 
and all other perfons, claiming under fuch entail. This was evi- 
dently agreeable to the intention of Henry VII, whofe policy it 
was, (before common recoveries had obtained their full ftrength 
and authority) to lay the road as open as poflible to the alienation 
of landed property, in order to weaken the overgrown power of 
his nobles. But as they, from the oppofite reafons, were not 
eafily brought to confent to fuch a provilion, it was therefore 
couched, in his aét, under covert and obfcure expreflions. And 
thejudges, though willing to conftrue that itatute as tavourably 
as poflible for the defeating of entailed eftates, yet hefitated at 
giving fines fo extenfive a power by mere implication, when the 
ftatute de donis had exprefsly declared, that they fhould not bea 
bar to eftates-tail. But the flatute of Henry VIII, when the 
doGrine of alienation was better received, and the will of the 
prince more implicitly obeyed than before, avowed and eftablith- 
ed thatintention. ‘Yet, in order to preferve the property of the 
crown from any danger of infringement, all eftates-tail created 
by the crown, and of which the crown has the reverfion, are | 
excepted out of this ftatute. And the fame was done with re- 
gard to common recoveries, by the ftatute 34 & 35 Hen. VIII. 
c. 20. which enacts, that no feigned recovery had againit tenants 

ya a Rrra AD 
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in tail, where the eftate was created by the crown‘, and the re- 
mainder or reverfion continues ftill in the crown, fhall be of any 
force or effect.. Which is allowing, indirectly and collaterally, 
their full force and effeG with refpect to ordinary eftates-tail, 
where the royal prerogative is not concerned, 


Lastuy, by a flatute of the fucceeding year‘, all eftates- 
tail are rendered liable to be charged for payment of debts due 
_ to the king by record or fpecial contract; as, fince, by the bank- 
rupt laws‘, they are alfo fubjected to be fold for the debts con- 
tracted by a bankrupt. And, by the conftruction put on the 
ftatute 43 Eliz. c. 4. an appointment” by tenant in tail of the 
lands entailed, to a charitable uie, is good without fine or re- 
_ covery. ; 

EsTares-Tait, being thus by degrees unfettered, are now 
reduced again to almoft the fame flate, even before iffue born, as 

conditional fees were in at common law, after the condition was 
- performed, by the birth of iffue. For, firft, the tenant in tail 
is now enabled to aliene his lands and tenements by fine, by re- 
covery,or by certain other means; and thereby to defeat the inte- 
_reft as well of his own iffue, though unborn, as alfo of the re- 
veriioner, except in the cafe of the crown: fecondly, he is now 
liable to forfeit them for high treafén: and, lafly, he may charge 
them with reafonable leafes, and alfo with fuch of his debts as 
are due to the crown on {pecialtics, or have been contracted with 
his fellow-fubjects in a courfe of extenfive commerce. 
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F are next to difcourfe of fuch eftates of freehold, as are 

mot of inheritance, but for life only. And, of thefe ef- 

tates for life, fome are conventional, or exprefsly created by the ~ 
act of the parties; others merely /egal, or created by conitruc-. 
“tion and operation of law*. We will confider them both in 


their order. 


‘J. Estates for life, exprefsly created by deed or grant, 

(which alone are properly conventional) are where a leafe is made 

of lands or tenements to a man, to hold for the term of his own 
life, or for that of any other perion, or for more lives than one: 

in any of which cafes he is {tiled tenant for life; only, when he 
holds the eftate by the life of another, he is ufually called tenant 
pur auter vie ’ ‘Thefe eftates for life are, like inheritances, of a 
feodal nature; and were, for fome time, the higheft eftate that 
any man could have in a feud, which (as we have before feen *) | 
was not init’s original hereditary. ‘They are given or conferred 

by the fame feodal rites and folemnities, the fame inveftiture or 
livery of feifin, as fees themfelves are; and they are held by fealty, 

if demanded, and fuch conventional rents and fervices as the lord - 
or leffor, and his tenant or leffee, have agreed on. a 
| | EsTaTEes @ 


a Wright. 190. © pag. 55° 
b Litt. §. 56. 
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Estates for life may be created, not only by the exprefs 
words before-mentioned, but alfo by a general grant, without 
defining or limiting any fpecific eftate. As, if one grants to A.B. 
the manor of Dale, this makes him tenant for life’. For though, 
as there are no words of inheritance, or Jeirs, mentioned in the 
grant, it cannot be conftrued to be a fee, it {hall however be con- 
ftrued to be as large an eftate as the words of the donation will 
bear, and therefore an eftate for life. Alfo fuch a grant at large, 
or a grant for term of life generally, fhall be conitrued to be an 


eftate for the life of the grantee °; in cafe the grantor hath autho-. 


rity to make fuchagrant: for an eftate for a man’s own life is 
more beneficial and of a higher nature than for any other life; 
and the rule of law is, that all grants are to be taken mott firongly 
againft the grantor ‘, unlefs in the cafe of the king. 


SucuH eftates for life will, generally fpeaking, endure as long 
as the life for which they are granted: but there are fome eftates 
for life, which may determine upon future contingencies, befwre 
the life, for which they are created, expires. As, if an eftate be 
granted to a woman during her widowhood, or to a man until he 
be promoted to a benefice; in thefe, and fimilar cafes, whenever 
the contingency happens, when the widow marries, or when the 
grantee obtains a benefice, the refpective eftates are abfolutely 
determined and gone®. Yet, while they fubfitt, they are reckoned 
eftates for life; becaufe, the’time for which they will endure 
being uncertain, they may by poflibility lait for life, if the con- 
tigencies upon which they are to determine do not fooner hap- 
pen. And, moreover, in cafe an eftate be granted to a man for 
his life, generally, it may alfo determine by his civil death; as 
if he enters into a monaftery, whereby he is dead in law®: for 
which reafon in conveyances the grant isufually made “ forthe 
_ “* term of a man’s natural life; which can only determine by 
* his natural death i. : 
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Tun incidents to an eftate for life, are principally the follow- 
ing; which are applicable not only to that {pecies of tenants for 
life, which are exprefsly created by deed; but alfo to thofe, which 
are created by aét and operation of law. ; 


1. Every tenant for life, unlefs reftrained by covenant or 
agreement, may of common right take upon the land.demifed to 
him reafonable e/fovers* or botes'. For he hath a right to the full 
_enjoyment and ufe of the land, and all it’s profits, during his ef- 
tate therein. But he is not permitted to cut down timber or do 
other wafte upon the premifes™: for the deftruction of fuch 
things, as arc not the temporary profits of the tenement, is not 
neceflary for the tenant’s complete enjoyment of his eftate; but 
tends to the permanent and lafting lofs of the perion entitled to 
the inheritance. ot ! 


2. Tenant for life, or his reprefentatives, fhall not be pre- 


judiced by any fudden determination of his eftate, becaufe fuch - 


determination is ‘contingent and uncertain’. Therefore if a te- 


nant for his own life fows the lands, and dies before harvett, his — 


executors fhall have the emblements, or profits of the crop: for 
the eftate was determined by the a@ of Ged; and it is a maxim 
in the law, that aus Dei nemini facit injuriam. The repretenta- 


tives therefore of the tenant for life fhall have the emblements, 


to compenfate for the labour and expenfe of tilling, manuring, 
and fowing, the lands; and alfo for the encouragement of huf- 
bandry, which being a public benefit, tending to the increafe 
and plenty of provifions, ought to have the utmoft fecurity and 
privilege that the law can give it. Wherefore, by the feodal law, 
if a tenant for life died between the beginning of September and 


the end of February, the lord, who was entitled to the reverfion, 
was alfo entitled to the profits of the whole year; but, if he ~ 


7 


died between the beginning of March and the end of Augult, the 
: eaten : heirs — 


k See pag. 35. m Ibid. §3. 
1 Co, Litt. qt. n Ibid, 55. 
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heirs of the tenant received the whole’. From hence our law of | 
emblements feems to have been derived, but with very confider- 
able improvements. Soit is alfo, if aman be tenant for the life 
of another, and ce/fuy que vie, or he on whofe life the land -is 
held, dies after the corn fown, the tenant pur autur vie thall have 
the emblements. The fameis alfo the rule, if a life-eitate be 
determined,by the ac? cf law. | Therefore, if a leafe be made to 

-hufband and wife during coverture, (which gives them a deter- 
_ minable eftate for life) and the hufband fows the land, and aiter- 
wards they are divorced @ vinculo matrimenii, the hutband ‘hall 
‘have the emblements in this cafe; forthe fentence of divorce is 
the act of law®. Butifan eftate for life be determined by the 
tenant’s own act, (as, by forfeiture for waite committed; or, if 
a tenant during widowhood thinks proper to marry) in thefe, and 
fimilar cafes, the tenants, having thus determined the eftate by 
their own aéts, fhall not .be entitled to take the emblements’. 
T he doétrine of emblements extends not only to corn fown, but 
to roots planted, or other annual artificial profit ; but it is other- 
wife of fruit-trees, grafs, and the like; which are not planted 
annually at the expenfe and labour of the tenant, but are either 
- the permanent, or natural, profit of the earth’. For even when 
a man plants a tree, he cannot be prefumed to, plant it in con- 
templation of any prefent profit; but merely with a profpect of 
it’s being ufeful to future fucceflions of tenants. The advantages 
alfo of emblements are particularly extended to the parochial 
clergy by the itatute 28 Hen. Vill.c. 11. For all perfons, who 
are prefented to any ecclefiaftical benefice, or to any civil office, 
are confidered as tenants for their own lives, unlefs the contrary 
be exprefled in the form of donation. | 
3 


| 


oe 
ge AsT HIRD incident to eftates for’ life relates to the under- 


tenants or leffecs. For they have the fame, nay greater indul- 
ences, than their leffors, the original tenants for life. The fame; 
for the law of eftovers and emblements, with regard tothe tenant — 
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for life, is alfo law with regard to his under-tenant, who repre- 
fents him and ftands in his place’ and greater ; for in thofe cafes 
where tenant for life fhall not have the emblements, becaufe the 
eftate determines by his own act, the exception {hall not reach his 
leflce who isathitd perfon. Asin the cafe of a woman who. 
holds durante viduitate, her taking hufband is her own act, and 
therefore deprives her of the emblements: but if fhe leafes her 
eftate to an under-tenant, who fows the land, and the then mar- 
vies, this her act fhall not deprive the tenant of his emblements, 
who is aftranger and could not prevent her. The leffees of te- 
nants for life had alfo at the common law another moft unrealon- 
able advantage; for, at the death of their leflors the tenants for 
life, thefe under-tenants might if they pleafed, quit the premiles, 
and pay no rent to any body for the occupation of the land fince 
the lait quarter-day, or other day affigned for payment of rent’. 
"fo remedy which it 1s now enacted’, that the executors or ad- 
miniftrators of tenant for life, on whofe death any leafe determi- 
ned, fhall recover of the leflee a ratable proportion of rent, from 
the laf day of payment to the death of fuch leffor, e 


Il. Tur next eftate for life is of the legal kind, as contradif- 

tinguifhed from conventional; viz. that of tenant zm tail after 
poffibility of iffue extiné. ‘This happens, where one is tenantin 
{pecial tail, and a perfon, from whofe body the iflue was to fpring, 
dies without iffue; or, having left iffue, that flue becomes ex- 
tin@; in either of thele cares the furviving tenant in fpecial tall 
becomes tenant in tail after poflibility of iflue extinct. As, where 
onc has aneftate to him and his heirs on the body of his prefent 
- wifeto be begotten, and the wife dies without iffue™ : in this 
we cafe the man has an efiate-tail, which cannot potlibly defcend to. 
any one; and therefore the law makes ule of thislong periphrafis 
as abfolutely neceflary to give an adequate idea of his efiate. For 


" 3fit had called him barely tenant in fee-tail feecial, that would” 
| | : | not 


. 
bs i 
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: nat have dittinguithed him from others; and befides he h 
a longer an eftate of inheritance, or fee’, for he can have no heirs, 
capable of taking per formam doni. Had it called him tenant in 

tail without iffue, this had only related to the prefent faét, and 

would not have excluded the poffibility of future ifue. Had he 
been tiled tenant in tail without poffibinty of iffze, this would ex. 
clude 1 time paft as weil as prefent, and he might under this: ce- 
deription never have had any poflibility of iffue. Wo delinition 
“therefore could io exactly mark him out, as this of tenant in tail 
after poffibility of iffue extinél, which (with a precilion peculiar to 
our own law) not only takes in the poilibility of flue in’ tail 
which he once had, but alfo {tates that this pofibility is now ex- 
_. tinguifhed and gone. . 
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} 


\ " | . 
Tuts eftate muft be created by the a& of God, that 18, by 
the death of that perfon out of whofe.bo ly the iffé was to {priz 


Fitr 
"Oo? 
for no limitation, conveyance. or other human aé can m: 
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ake it. 
Vor, if land be given to a man and his wife, and the heirs of 
their two bodies begotten, and they are divorced, a'vinculy matri- 
monit, they fhall neither of them have this eflate, but be barely 
tenants for life, notwithfanding the inheritance once vetted i; 
_ them’. A poflibility of iffue is always feo 


ys ieppoted to exift, in law, 
~unlefs extinguifhed by the death of the fes3 even though the 


Tuts eftate is ofan amphibious nature, partaking partly of an 
eftate-tail, and partly of.an efiate for life. The'tenant 18, 1n 
truth, only tenant for life, but with many of the privileges of a 
tenant in tail; as, not to be punifhable for walte, &c*: 


| €: or, he 
4s tenantin tail, with many of the retirictions of a tenant for life 
as, to forfeit his eftate if he alienes i€ in” fee-limple> : vhereas, ~ 


fuch alienation by tenant in tail, though voidable by the iffie, is 
no forfeiture of the eftate:to the reverfion 


: cr; whois not cone 
cerned in interelt, till all poflibili 
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eencral, the law looks upon this eftate as equivalent to an eltate 
for life only ; and, as fuch, will permit this tenant to exchange 
his eftate with a tenant for life; which exchange can only be 
made, as we fhall fee hereafter, of eftates that are equal in their 
nature. 


\ 


UL Tenant by the curtefy of England, is where a man 
marries a woman feifed of lands and tenements in fee-fimple or 
fee-tail; that is, of any eftate of inheritance ; and has by her 
iffue, born alive, which was capable of inheriting her eftate. ‘In 
this cafe, he fhall, onthe death of his wife, hold the lands fo 
"his life, as tenant by the curtefy of England’. : 


Tuts eftate, according to Littleton, has it’s denomination, 
becaufe it is ufed within the realm of England only ; and it 1s 
faid in the mirrour‘’ to have been introduced by king Henry the 
firft: but it appears alfo to have been the eftablithed law of Scot- 
land, wherein it was called curialitas*: fo that probably our word 
- curtefy was underltood to fignify rather an attendance upon the 
lord’s court or curtis, (that is, being his vafal or tenant) than to 
denote any peculiar favour belonging to this ifland. Andthere- 
fore it is laid down! that, by having ilfue, the hufband fhall be 
intitled to do homage to the lord, for the wife’s lands, alone: 
whereas, before ifiue had, they muft both have done it together. 
it is likewife ufed in Ireland, by virtue of an ordinance of king 
Henry Hl. It alfo appears* to have obtained in Normandy ; and 
was likewife uled among the antient Almains or Germans!. And 

et itis not generally apprehended to have been a confequence 
of feodal tenure“, though I think fome fubfantial feodal reafons 
may be given for it’s introduétion. For, ifa woman feifed of 
lands bath iffue by her hufband, and dies, the hufband is the na- 
tural guardian of the child, and as fuch is in reafon entitled to’ 
the profits of the lands in order to maintain it: and therefore the 
heir 


c Litt. §. 35. 53. —g Pat. 1 H. IIT. m. 30. in 2 Bae. Abr. 6596 | 
deer. $4 3- h Grand Couflum. c. 1x9. ; 

e Crag. 1.2. t. 19. §. 4. i> Lindenbrog. EL. dlman. t. 9xe 

f Litt. §. 90. Co. Litt. 30. 67. k Wright. 294. ; 
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heir apparent of a tenant by the curtefy could not be in ward to 
the lord of the fee, during the life of fuch tenant!. As foon 
thereforeas any child was born, the father began to havea perma- 
nent intereft in the lands, he became one of the pares curtis, and 
was called tenant by the curtefy initiate; and this eftate being 
once vetted in him by the birth of the child, was not liable to 
be determined by the fubfequent death or coming of age of the 
infant. | | 


_ Tuere are four requifites neceflary to make a tenancy by the 
curtely ; marriage, feifin of the wife, iffue, and death of the 
wife”. 1. The marriage muft be canonical, and legal. 2. The 
feitin of the wife muit be an actual {eifin, or poffeflion of the 
lands; not a bare right to poffefs, which is a feifin in law, but 
an actual poffeflion, which is a feifin indeed. And thereforea 
man fhall not be tenant by the curtefy of a remainder or reverfion. 
, But of fome incorporeal hereditaments a man may be a tenant by 
the curtefy, though there have been no actual feifin of the wife - 
as in cafe of an advowfon, where the church has not become 
void in the life time of the wife; which a man may hold by the 
_ curtely, becaufe it is impoffible to have had aétual feifin of ifs 
~ and impotentia excufat legem™. If the wife be an idiot, the hufband 
thall not be tenant by the curtefy of her lands ; for the king by 
prerogative is entitled to them, the infant fhe herfelfhas any title: 
and fince fhe could never be rightfully feifed of thefe lands, and 
the hufband’s title depends entirely upon her feifin, the hufband 
can have no title as tenant by the the curtefy°. 3. The iffue mutt 
be born alive. Some have hada notion that it muft be heard ta 
cry; but that is a miftake. Crying indeed is the ftrongeft evi- 
dence of it’s being born alive; but it is not the only evidence *, 
The iffue alfo muft be born during the life of the mother; for, 
uf the mother dies in labour, and the Cacfarean operation is per- 
formed, the hufband in this cafe fhall not be tenant by the cur- > 

tely: 
1 F. N. B. 143, 0 Co. Litt. 30. Plowd. 263. 
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tefly : becaufe, at the infant of the mother’s death, he was 
clearly not entitled, as having had noiffue born, but the land 

defcended to the child, while he was yet in his mother’s womb 5 

and the eftate, being once fo velted, fhall not afterwards be acer 

from him*. In gavelkind lands, a aes may be tenant by the 
curtely Without} having any iflue’. But in general tl here mutt be 
iifue born ; and fuch iffue muft alfo be capable of inheriting the 
mother’s eftate’, Therefore if a woman be tenant in tail Holey 
and hathonly a daughter born, the hufband is not thereby entitled 
to be tenant by the cur typ beeaufe fuch iffac fe male can never 
Snherit the eftate in tail male’. And this feems to be the true 
reafon, why the hutband cannot be tenant by the curtefy of any 
lands of which the wife was not actually feifed: becaufe, in or- 
der to intitle himfelfto fuch eftate, he muft have begotten iffue 
that may be heir to the wife; but no one, by the flanding rule | 
of law, can be heir oe anceftor of any land, whepese ae 
anceftor was not actuall ly feifed; and therefore, as the hufband 
hath never begotten 7 iffue that can be heir to thofe lands, he 
fhall not be tenant of them by the curtefy °. And hence we may 

‘obferve, with how much nicety and confideration the old rules of 

land were framed ; and how clofely they are connected and inter~ 

woven together, fupporting, ul uftrating, and demonitrating one 
another. The time when the iffue was born is immaterial, PhO- 

vided it were during the coverture: for, whether it were born 
before or after the ake s feifin of the lands, whether it be living 
or dead at the time of the feifin, or at the time of the wife’s 
deceafe, the hufband fhall be tenant by the curtefy”. The hut- 
band by the birth of the child becomes (as was before obferved) 
tenant by the curtefy initiate“, and may do many acts to charge 
the fats’ - but his eftate is not confummate tillthe death of the 
wife; which is the fourth and lait requilite to make a complete 
tenant by the curtely.”. 


I. Tew ae 


q Co. Litt. 29. u Ibid. 40. 
x Ibid. 30. - w Ibid. 29. 
s Litt. §. 56. x Ibid. 30. 
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TV. Te NANT it Or iS where aK Peient of a woman 
is feifed of an eftate of inheritance, a and dies; in this cafe the 
wife fhall have the third part of all the lands and tenements 
whereof he was feifed during the coverture, to hold to herfelf 
for the termi of her natural life ® 


Dower iscalled in Latin by the foreign jurifts doerium, but 
by Bracton and our Enelith writers dos: which among the Ro- 
mans fennel the marriage portion, which the wife ki rought to 
her Hullband but with usis rolled to fignify this k aa of eftate 
to which the avi law, in it’s original ftate, had noth @ that bore 
a refemblance: nor indeed is there any thing in gene SAS, re 
different, than the regulation of landed property ur ea to the 
Englih, and Roman laws. Dower out of lands feems alfo to 
have been unknown in the early part of our Saxon conftitution ; 
for, in the laws of king Fdmond*, the wife is directed to be fape 


ported weolly out of the perfonal eflate. Aiterwards, as may be - 
_ feenin gaveikind tenure, the widow became entitled to a condi- 
tional eftate in one half of the lands, with a provifo that fhe res. 


- mained chaite and unmarried; 5 aS 1S nivel alfo incopyhold dowers 
_ or free bench. Yet fome‘ haveafcribed the introduction of d dower, 
to the Normans, asa branch of ¢hezr local tenures ; though we 
cannot expect any feodal reafon for it’s invention, fince it was not 
a part of the pure, primitive, fimple law of erie but was firft 
of all introduced into that fyftem (wherein it was called triens, 
_tertia*, and dotalitium) by the emperor Frederick the fecond° 


_ewho was cotemporary with our king Henry HI. Ie is roffible | 


therefore that it might be with us the relic of a Danifh cuitom : 
fince, according to the hiftorians of that country, dower was in- 
troduced into Demank by Swein, the father of our Canute the 
preat, out of gratitude to the Daaith ladies, who fold all their 
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jewels to ranfom him when taken prifoner by the Vandals‘. 
“lowever this be, the reafon, which our law gives for adopting 
it, isavery plain and a fenfible one; for the fuftenance of the 


wife, andthe nurture and education of the younger children ’®. 


In treating of this eftate, let us, firft, confider, who may be 
endowed ; fecondly, of what fhe may be endowed ; thirdly the 
manner ow fhe fhall be endowed ; and, fourthly, how dower 
may be barred or prevented. 


t. Wito maybe endowed. She muft be the actual wife of 
the party at the time of his deceafe. If fhe be divorced a vin- 
culo matrimonit, fhe {hall not be endowed; for whi nullum matri- 
monium, ibi nulla dos®. Buta divorce a menfa et thoro only doth 

mot deftroy the déwer'; no, not even for adultery itfelf, by the 
common law*. Yet now by the ftatute Weftm. 2.'if a woman 
elopes from her hufband, and lives with an adulterer, fhe thall 
lofe her dower, unlefs her huiband be voluntarily reconciled to 
her. It was formerly held, that the wife of an idiot might be 
endowed, though the hufband of an idiot could not be tenant by 
the curtefy™: but as it feems to be at prefent agreed, upon prin- 
ciples of found fenfe and reafon, that an idiot cannot marry, be- 
ing incapable of confenting to any contract, this doctrine cannot 
now take place. By theantient law the wife of a perfon attainted 
of treafon or felony could not be endowed ; to the intent, fays 
Staunforde’, that, if the love of aman’s own life cannot reftrain 
him from fuch atrocious acts, the love of his wife and children 
may: though Britton” gives it another turn ; viz. that itis pre- 
famed the wife was privy to her hufband’s crime. However, the 
fiatute i Edw. VI. c. 12. abated the rigor of the common law in 


€ Mod. Un. Hift. xxxil. ov. dotahti et trientts ex bonis mobilibus viri. 
g Bratt, 1. 2. ¢. 39. Co. Litt. 30. (Stiernh. 7. 3. ¢. 2) 
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this particular, and allowed the wife her dower. But a fubfe- 
quent ftatute? revived this feverity againft the widows of traitors, 
who are now barred of their dower, but not the widows of felons. 
An alien alfo cannot be endowed, unlefs the be queen confort ; 
for no alien is capable of holding lands*. The wife muftbe above 
nine years old at her hufband’s death, otherwife the fhall not be 
endowed": thoughin Bracton’s time the age was indefinite, and 
dower was then only due, “ fi uxor poffit dotem promereri, et vi- 
“ rum fuftinere..” | 


2. We are next toenquire, of what a wife may be endowed. 
And fhe is now by law entitled to be endowed of all lands and 
tenements, of which her hufband was feifed in fee-fimple or fee- 
tail at any time during the coverture ; and of which any iffue, 
which the might have had, might by poffibility have been heir‘, 
Therefore ifa man, feifedin fee-fimple, hath a fon by his: firft 
wife, and after marries a fecond wife, fhe fhall be endowed of 
his lands; for her iflue might by poffibility have been heir, on 
the death of the fon by the former wife. But if there be a 
donee in {pecial tail, who holds lands to him and the heirs of his 
body begotten on Jane his wife; though Jane may be endowed 
of thefe lands, yet if Jane dies, and he marries a fecond wife, 
that fecond wife thall never be endowed of the lands entailed; 
for no iffue, that fhe could have, could by any poflibility inherit 
them”. A feifin inlaw of the hufband will be as effeG@tual as 3 
feifin in deed, in order to render the wife dowable; forit is not 
_in the wife’s power to bring the hufband’s title to an actual feifin, 
as it is in the hufband’s powerto do with regard to the wife’s 
lands: which is one reafon why he fhall not be tenant by the 
—curtefy, but of fuch lands whereof the wife, or he himfelf in 
her right, was actually feifed in deed". The feifin of the hut. 
band, for a tranfitory inftant only, when thefame aé& which gives 
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him the eftate conveys it alfo out of him avain, (as where by a fine 
land is. granted toa man, and he avthadiafely renders it back oy 
the fame fine) fuch a feifin will not intitle the wife to dower™ : 
or the land was merely i tranfite, and never refted in the ae 
band. But,if the land abides in him for a fingle moment, it 
feems that the wife fhall be endowed thereof’. And: in fhort, a 
susie nay be endowed of all her hufband’s lands, tenements, 
editaments corporeal or incorporeal, under the reftric- 
e-mentioned; unlefs there be fome fpecial reafon to 
the ay Thus, a woman Lr all not be endowed of a cattle, 
built for defence of the realm’: nor ofa common, without flint; 
for, as the heir would then hak ave one eles of this common, 
and the widow another, and both without flint, the common 
would be doubly ftocked*. Copyhold eftates alfo are not liable 
to dower, being only eftates at the lerd’s will; unilefs by the 
fpecial cuftom of themanor, in which cale it is ufually called 
the widow’s free-bench®. But, where dower is allowable, it 
matters not, though the huiband aliene the lands during the 
coverture; i hea ane nes them liable to dower’. 
9. NExT, as tothe manor in which a woman is to a ens 
dowed. There are now fubfifting four fpecies of dower; they 
phi by mentioned by Lictletow', de la plus belle, having ne abo-r 
hed tog sether wen the ipa! CORT eS, of we it was ‘acon: 


dasa pr ae by particular tei aS cue the wile halt 
iif the hufband’s lands, or in fome laces: the whole, and 
a quarter, 3, Dow er ad (hehe eccle, fae’: which is 

where 


2 Rep. 67, Co. Litt. his widow had a verdict for her: dower, 
(Cro. Eliz. 503.) 
: Me This dodtrine was extended very far z Co, Litt. 3x3 Lev. gor. 
bywa jury in Wales, where the father and a Co. Litt. 32. 1 Jom. 3194 
fou were Boh hanged in one cart, but the b q Rep. 22, 
fon was fuppofed to have furvived the fa- CP CO, ate cies. 
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_ where tenant in fee-fimple of full age, openly at the church door, 
where all marriages were formerly celebrated, after affiance made 
and (fir Edward Coke in his tranflation adds) troth plighted 
between them, doth endow his wife with the whole, or fuch 
quantity as he fhall pleafe, of his lands; at the fame time {pe- 
cifying and aicertaining the fame: on which the wife, after her 
hufband’s death, may enter without farther ceremony. 4. Dower 
ex ajfenfu patris®; which is only a {pecies of dower ad offium 
ectlefiae, made when the hufband’s father is alive, and the fon 

“by his confent, exprefsly given, endows his wife with parcel of 
his father’s lands. Ineither of thefe cafes, they mutt (to pre- 


‘vent frauds) be made® in facie ecclefiae et ad oftium ecclefiae ; non 


enim valent facta in leéto mortali, nec in camera, aut alibi ubi clan- 
defiina fuere conjugia. . | 
Ir is curious to obferve the feveral revolutions which the doc- 
trine of dower has undergone, fince it’s introduction into Eng- 
land. It feems firft to have been of the nature of the dower in 
gavelkind, before-mentioned ; viz. a moiety of the hufband’s 
lands, but forfeitable by incontinency or a fecond Marriage. By 
the famous charter of Henry I, this condition, of widowhood 
and chaitity, was only required in cafe the hufband left any iffuel: 
and afterwards we hear no more of it. Under Henry the fecond, 
according to Glanvil‘, the dower ad oftiuim ecclefae was the mott 
‘ufual fpecies of dower ; andhere,as well as in Normandy!, it was 
binding upon the wife, if by herconfented to at the time of mar- 


_ viage, Neither, in thofe days of feodal rigor, was the hufband al- 4 
lowed to endowher adofiumecclefiae with more than the third part 


of the lands whereof he then was feifed, though he might endow 
her with lefs; left by fuch liberal endowments the lord fhould. be 
defrauded of his wardfhips and other feodal profits". But if no 


fpecific 
; 4 z ‘ 
g Litt. §. qo. a (Cert, Hen. I, A. D.rror. Introd, to great 
h Bracton, |. 2. c, 30, §. 4. charter, edit. Oxon. pag, iv.) 
i Si mortuo viro uxor ejus remanferit, cf fine kil Orage, 
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wxor cum liberis remanferit, dotem guidem ha- m Bratt. 1.2.6 39.4. 6, 


ehit, dum corpus [us eciti rvaverit. 
bebit, dum corpus fusm  legitime fervaverit 
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fpecific dotation was made at the church porch, then fhe was 
endowed by the common law of the third part (which was called 
her dos rationabilis) of fach lands and tenements, as the husband 
was feifed of at the time of the efpoufals, and no other; unlefs 
he {pecially engeged before the prieft to endow her of his future 
acquifitions’: and, ifthe hufband had no lands, an endowment 
in goods, chattles, or money, at the time of efpoufals, was a bar : 
of any dower® in jands which he afterwards acquired’. In king 
John’s magna carta, and the firft charter of Henry HI", no men- 
tion is made of any alteration of the common law in refpect of 
the lands fubject to dower: but in thofe of 1217, and 1224, it 
is particularly provided, that a widow fhall be entitled for her 
dower to the third part of a//fuch lands as the hufband had held 
in his life time’: yet,in cafe of a fpecific endowment of lefs- ad | 
oftium ecclefiae, the widow had fill no power to waive it after her 
hufband’s death. And this continued to be law, during the reigns 
of Henry Til and Edward P’. In Henry IV’s time it was denied 
to be law, that a woman can be endowed of her husband’s goods 
and chattels’: and, under Edward IV, Littleton lays it down ex- 


prefsly 
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n De queftu fuo (Glanv. ibid.) de terris ace 
quifitis et acquirendis, (Bract. ibid. ) 

o Glanv. ¢. 2. 

p When fpecial endowments were made 
ad cftium ecclefiae, the hufband, after affiance 
made, and troth plighted, ufed to declare 
with what fpecific lands he meant to endow 
his wife, (quod dotat eam ce tal manerto cum 
pertinentis, dc. Braét. ibid.) and therefore 
in the old York ritual (Seld. Ux. Hebr. 1. 2. 
c.27.) there is, at this part of the matri- 
monial fervice, the following rubric; ‘* fa- 
“© cerdos interroget dotem mulieris 5 et ft terra 
‘6 iin dotem detur, tune dicatur pfalmus ifte, 
ce decoy’? When the wife was endowed ge- 


_neraily (ubi guis uxorem fuam dotaverit in ge- 


neral de omnibus terris et tenemeniis 5 Bradt. 
ibid.) the hufband feems to have faid, ‘¢ with 
<¢ all my lands and tenements I thee endow 3” 
and then they all became liable ta her dower. 


~ When he endowed her with perfonalty only, 


‘he ufed to fay, “ with all my worldly goods 

< (or, as the Salifbury ritual has it, with alk 
<< my wordly chattel) I thee endow ;” which » 
intitled the wife to her thirds, or pars ra- 
tionabilis, of his perfonal eftate, which is 
provided for by magna carta, cap, 26. and 
will be farther treated of in the concluding 
chapter of this book: though the retaining © 
this laft expreffion in our modern liturgy, if 
of any meaning at all, can now refer only 
tothe right of maintenance, which fhe ac- 
quires during coverture, out of her hufband’s 
perfonalty. 

Ay Dra 6 Coie edit. Oxon. 

r Affiguetur autem ci pro dote fuatertia pars 
totius terrae mariti fui quae fua fuit in vita 
fua, nifi de minori dotata fuerit ad oftium ec- 
clefiae. ¢. 7, (Ibid. ) 

s Bract. ubi fupr. Britton. ¢. 191, T0269 
Eletri es. clas. NS. t rae, ; 

ROP? elena. AV. 13 fk ae 
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prefsly, that a woman may be endowed ad offium ecclefiae with 
More than a third part"; and fhall have her election, after her 
hufband’s death, to accept fuch dower, or refufe it and betake 
herfelf to herdower atcommon law “.- Which ftate of uncertainty 
was probably the reafon, that thefe fpecific dowers, ad oftiuie 
ecclefae and ex affenfi patris, have fince fallen into total difafe. 


_1 proceep therefore to confider the method of endowment 
or afligning dower, by the common law, which is now the only 
ufual fpecies. By the oldlaw, grounded on the feodal exactions, 
a woman could not be endowed without a fine paid to the lord: 

~ neither could fhe marry again without his licence ; left the thould 
contract herfelf, and fo convey part of the feud, to the lord’s 
enemy *. This licence the lords took care to be well paid for; 
and, as it feems, would fometimes force the dowager toa fecond 
marriage, in order to gain the fine. But, to remedy thefe op- 
preflions, it was provided, firft by the charter of Henry 1’, and 
afterwards by magna carta’, that the widow {hall pay nothing 
for her marriage, nor fhall be diftreined to marry afrefh, if fhe 
chooles to live without a hufband; but thall not however marry 
againit the confent of the lord: and farther, that nothing fhall 
_ be taken for affignment of the widow’s dower, but that the fhall 
_ Yemain in her hufband’s capital manfion-houfe for forty days after 
his death, during which time her dower ‘hall be alligned. Thefe 
forty days are called the widow’s quarentine; a term made ufe of 
in law to fignify the number of forty days, whether applied to 
this occafion, or any other *. The particular lands, to be held in 
_ dower, muft be afligned ® by. the heir of the hufband or his 
guardian ; not only for the fake of notoriety, but alfo to entitle 


the lord of the fee to demand his fervices of the heir, in re{pect 


of the lands fo holden. For the heir by this entry becomes tenant 


thereof 
u §. 39. F.N.B. tse. ; a ft fignifies, in particular, the forty 
w §. 41. . ; days, which perfons coming from infected 
‘x Mirr. c. 1. §, as countries are obliged to wait, before they 
y ubi fupra. aay are permitted to land in England. 
Zz Cap. 7. ; b Co, Litts 34, 35. 
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thereof to the lord, and the widow is immediate tenant to the 
heir, by a kind of fubinfeudation or under-tenancy, completed 
by this inveftiture or aflisnment, which tenure may {till be 
created, notwithftanding the ftatute of guia emptoris, becaufe 
the heir parts not with the fee-fimple, but only with an eftate 
for life. If the heir or his guardian do not aflign her dower 
within the term of quarentine, or do aflign it unfairly, fhe has 
her remedy at law, and the fheriff is appointed to aflign it®. Or 
if the heir (being under age) or his guardian, aflign more than 
fhe ought to have, it may be afterwards remedied by writ of 
admeafurement of dower *. If the thing of which fhe is endowed 
be divifible, her dower muft be fet out by metes and bounds; 
but, if it be indivifible, fhe mutt be endowed {pecially ; as, of 
the third prefentation to achurch, the third toll-difh of a mill, 
the third part of the profits of an office, the third fheaf of tithe, 
and the like’. - 

Urow preconcerted marriages, and in eftates of confiderable 
confequence, tenancy in dower happens very feldom: for, the 


‘claim of the wife to her dower at the common law diffufing it- 
{elf fo extenfively,:it became a great clog to alienations, and was 
otherwife incohvenient to families. Wherefore, fince the alte- 
ration of the antient law refpe@ting dower ad oflium ecclefae, 
which hath occafioned the intire difufe of that {pecies of dower, 
jointures have been introduced in their ftcad, as a bar to the 
claim at commonlaw. Which leads me to enquire, laftly, 


4. How dower may be barred or prevented. Awidow may — 
be barred of her dower not only by elopement, divorce, being an» q 
alien, the treafon of her hufband, and other difabilities before- 
mentioned, but alfo by detaining the title deeds, or evidences of 
the eftate from the heir; until the reftores them‘: and by the 
fiatute of Glocefter °, if a dowager alienes the land affigned her | 

| fora 

eS, Lakhs igs 48378 ‘ ¢ Co. Litt: 34, 

d F.N. B. 148. Finch. kb. 314, Stat. £ Ibid. 39. 
Wreftm. 2.13 Edw. Ic. 7. g 6 Edw. I.c. 7., 


| 
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~ for dower, fhe forfeits it ipfo facto, and the heir may recover it 
by action. A woman alfo may be barred of her dower, by levy- 
_ inga fine or fuffering a recovery of the lands, during her cover- 
ture". But the moft ufual method of barring dowers is by join- 
tures, as regulated by the ftatute 27 Hen. VIII. c. to. 


; ee JOINTURE, which ftrictly fpeaking fignifes a joint eftate, 
limited to both hufband and wife, but in common acceptation 
extends alfo to a fole eftate, limited to the wife only, is thus de- 
fined by fir Edward Coke'; «a competent livelyhood of freehold 
_ * for the wife, of lands and tenements; to take effec, in profit 
_ “or poffeffion, prefently after the death of the hufband; for the 
“¢ life of theewife at leaf’ This defcription is framed from the 
purview of the ftatute 27 Hen. VIII. c. to. before-mentioned ; 
commonly called the ftatute of u/es, of which we fhall fpeak 
fully hereafter. At prefent I have only to obferve, that, before 
the making of that ftatute, the greateft part of the land of Eng- 
land was conveyed to ufes; the property or pofleffion of the {oil 
_ being veited in one man, and the wfe, or profits thereof, in an- 
other: whofe directions, with regard to the difpofition thereof, 
the former was in confcience obliged to follow, and might be 
~ compelled by a court of equity to obferve. Now, though a huf- 
band had the w/ of lands in abfolute fee-fimple, yet the wife was 
not entitled to any dower therein; he not being /ei/ed thereof : 
wherefore it became ufual, on marrirge, to fettle by exprefs deed 
fome fpecial eftate to the ufe of the hufband and his wife, for 
_ their lives, in joint-tenancy or jointure ; which fettlement would 
be a provifion for the wife in cafe the furvived her hufband. At 
length the ftatute of ufes ordained, that-fuch as had the ufe of 
lands, fhould, to all intents and purpofes, be reputed and taken 
to'be abfolutely /i/ed and poflefled of the foil itfelf. In confe- 
quence of which legal feifin, all wives would have become dow: 
able of fuch lands as were held to the ufe of their hufbands, and 
alfo entitled at the fame time to any ipecial lands that might be 
— fettled injointure; had not the fame itatute provided, that upon 
Vot. IL. S 
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making fuch an eftate in jointure to the wife before marriage, 
{he fhall be for ever precluded from her dower“. But then ‘thea 
four requifites muft be punctually obferved. 1. The} jointure mutt 
take effect immediately on the death of the hufband. 2. It muft 
be for her own life at leaft, and not pur auter vie, or for any term 
of years, or other fmaller eftate. 3. It muft be made to herfelf, 
and no other in truft for her. 4. It muft be made, and fo in ‘the: 
deed particularly exprefled to be, in fatisfaétion of her whole 
dower, and not of any particular part of it. If the jointure be 
made to her aftermarriage, fhehas her election after her hufband’s 
death, as in dower ad offium ecclefiae, and may either accept it, 

or refufe it and betake herfelf to her dower at common law: for _ 
fhe was not capable of confenting toit during coverture. And is 
if, by any fraud or accident, or jointure made before mar riage — 
proves to be on a bad title, and the jointrefs is evicted, or turned - 
out of poffeffion, fhe fhall then (by the provifions of the fame. 
{tatute) have her dower pro tanto at the common law'. 


THere are fome advantages attending tenants in dower that 
do not extend to jointrefles ; and fo, vice vera, jointrefles are in 


-fome refpects more privileged than tenants in dower. Tenant in 
dower by the old common law is fubjeét to no tolls or taxes ; and 
hers is almoft the only eftate on which, when derived fon ihe 
king’s debtor, the king cannot diltrein for his debt; if contracted | 
during the coverture”. But, on the one hand, a widow may 


enter 


k 4 Rep. 1, 2. ““matiore fata, cum dotibus Loa 

1 Thefe fettlements, previous to mar- ‘* Hujus omnis pecuniae conjun@im ratio habe- | 
riage, feem to have been in ufe among the  ‘* tur, fruttufgue fervantur. Uter corum vita 
“antient Germans, and their kindred nation ‘fiperarit, ad eum pars utrinfgue ek fruce- 
the Gauls. COfthe former Tacitus gives us rf ee fiperiarum temporum pervenite? The 
this account. ‘* Dotem non uxor marite, fed dauphin’s commentator on Caefar fappofes: By 
“‘uxovt maritus affert : interfunt parentes et that this Gaulith cuftom was the ground of 
“ propingui, ct munera probant.”’ (de mor. the new regulations made by Juttinian— 
Germ. c. 18.) And Caefar, (de bello Gallico, (Nov. 97.) with regard to the provifion for 
d. 6. c. 18.) has given us the terms of a:  widews among the’ Rowe oe: fusely thee 
marriage fettlement araong the Gauls, as is as much penton to fuppofe, that 

nicely Parealaied as any modern jointure, the hint for our ftatutable jointures, 

‘s¢ Virj, quantas pecunias ab uxoribus dotis no~ m Co, Litt. 31. a.F.N. B. x50, 
S mine acceperunt, tantas ex fuis bonis, aetin 
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without any formal procefs, on her jointure land; 

ght have done on dower ad o/tium ecclefiae, which a 

: y points refembles; and the refemblance was {till 
while that {pecies of dower continued in it’s primitive 


po vhereas noimall trouble, and a very tedious method of 
ding, is neceflary to compel a legal aflignment of dower’. 
what is more, though dower be forfeited by the treafon of 
j uiband, yet lands fettled in jointure remain unimpeached 
_ to the widow’. Wherefore fir Edward Coke very jullly gives 
: it the preference, as being more fure and fafe to the widow, 
han even dower ad offium ecclefiae, the moft eligible {pecies of 
ee, 3 : 
«on Co. Litt. 36, , @ Ibid, 37. 
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Or ESTATES, LESS tHay FREEHOLD. — 


Wefan 


I. An eftate for years is a contract for the B ponemion: af lands 
or tenements, for fome determinate period: and it happens where - 
a man letteth them to another for the term of a certain number. 
of years, agreed upon between the leflor and the leflee® 5 and 
the leffee enters thereon”. If the leafe be but for halfa year, : 
or a quarter, or any lefs time, this leffee is re{pected as a tenant 
for years, and is ftiled foin fome legal proceedings ; a year being : 
the fhorteft term which the law in this cafe takes notice of° 
And this may, not improperly, lead usinto a fhort explanation 
of the divifion and calculation of time by the En ghih law. : ; 


Tue fpace of a year isa determinate and well-known period. 
confifting commonly of 365 days: for, though - in biflextile o 

leap- ‘years 

a We may here remark, once for all, that © whom it 18) made: the donor is one Hise 


giveth lands in tail; the donee is he who 


' regeiveth it: he that - granteth a leafe is de- 
a paffive fignification; the former ufually 


denoting the doer of any act, the latter him 
to whom it ts done. 
maketh a feoffment; the feoffee is he to 


The feoffor is he that 


nominated the leflar; and he to whom it 


is granted the leflce.. 
b Ibid 58. 
c Ibid. 67. 
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leap-yearsit confifts properly of 366, yet, by thefatute 21 Hen. 1H. 
the increafing day in the leap-year, together with the preceding 


day, fhall*be accounted for one day only. That of a month is 


more ambiguous: there being, in common ufe, two ways of 


calculating months ; either as lunar, coniuting of twenty eight 


. 


iy 
ae 


days, the fuppofed revolution of the moon, thirteen of which 
make a year; or, as calendar months, of unequal lengths, ac- 
cording to the Julian divifion in our common almanacs, com- 
__mencing at the calends of each month, whercof in a year there 
“are only twelve. A month in law isa lunar month, or twenty 


eight days, unlefs otherwife expretied ; not only becaufe it is al- - 


#. 


e 


ways one uniform period, but becaufe it falls naturally into a 
quarterly divifion by weeks. Therefore a leafe for © twelve 


months” is only for forty eight weeks; but if it be for “ a twelve- 
month” in the fingular number, it is good for the whole year‘. 
For herein the law recedes from it’s ufual calculation, becaufe 
the ambiguity between the two methods of computation ceafes ; 
it being generally underftood that by the fpace of time called 
thus, in the fingular number, a twelvemonth, is meant the whole 
year, contifting of one folar revolution. In the {pace of a day all 


_ the twenty four hours are utually reckoned ; the law generally re- 
-* jecting all fra@ions of a day, in order to avoid difputes®. There- 
fore, if 1 am bound to pay money on any certain day,I difcharge 


the obligation, if I pay it before twelve o’clock: at night ; after 
which the following day commences. But to return to ellates 
for years. 


Tuese eftates were originally granted to mere farmers or 


hutbandmen, whoevery yearrendered fome equivalent in money, | 
provifions or other rent, to the leffors or landlords ; but, in or- 


der to encourage them to manure and cultivate the ground, they 
had a permanent intereft granted them, not determinable at the 
will of the lord. And yet their poffefiion was efteemed of fo 
little confequence, that they were rather confidered as the bailiffs 


_ or fervants of the lord, who wéte to receive and account for the 


profits 


d 6 Rep. 6r, e Co. Litt, 135! 
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profits at a fettled price, than as having any property of their 
own. And therefore they were notallowed to have a freehold 
eftate: but their intereft (fuch as it was) vefted after their deaths 
in their executors, who were to make up the accounts of their 
teftator with the lord) and his other creditors, and were intitled — 
to the ftock upon the farm. The leffee’s eftate might alfo, by 
the antient law, be at any time defeated, by a common recovery _ 
fuflered by the tenant of the flechold! ; which annihilated all 
leafes for years then fubfifting, unlefs seecseatils renewed by the 
recoverer, whofe title was “fappofed Ayes to his by whom 
thofe leales were granted. | 


WHILE ie for years were thus precarious,it is no wouderi | 
that they were ufually very fhort, like our modern leafes upon 
rack rent; andindeed we are told ® that by the antient law no 
leafes for more than forty years were allowable,becaufe any longer 
poileflion (efpecially when given without any livery declaring the 
nature and duration of the eltate) might tend to defeat. the in- 
heritance. Yet this law, if ever it exifted, was foon antiquated : 
for we may obferve, in Madox’s collection of antient inftru- 
ments, fome leafes for years of a pretty early date, which confi- i 
derably exceed that period’; andlong terms, for three hundred 
years at leaft, were certainly in ufein the time of Edward III‘, 
and probably of Edward l®. But certainly, when by the flatter 
21 Hen. VII. c. 15. the termor (that is, he who is intitled to the 
term of years) was protected againft thefe fictitious recoveries, 
and his intereft rendered fecure and permanent, long terms began 
to be more frequent than before; and wereafterwards extenfively 
introduced, being found extremely convenient for family fettle- 
ments and mortgages: continuing fubject, however, to the fame 
rules of fucceflion, and with the fame inferiority to frecholds, 
| as 


£ Co: Litt. 46. term. 4. D.1429. . . «© Ibid: 19. 24Qe 
g Mirror, c. 2. §. 27. Co, Litt. 45, 46. fol. 148. for fifty years, 7 Edw. IV. 
h Madox Formulare Anglican. n®. 239. i 32 Aff, pl. 6. 

fol. 140. -Demife for eighty years, 21 Ric. II, k Stat, of mortmain. 7 Edw. ‘i 

sheay ethan: n%. 248. fol. 146. for the like 
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ertain 
herefore if a 
ny years as J. S. thal 
3; for though it is at prefent 
‘uncertain, yet when J. 5. hath named the years, it is then re- 
duced to a certainty. Ifno day of commencement is named in 
the creation of this eftate, it begins from the making, or deliver 
ofthe leafe™. A Jeafe for {5 Many years as J. S. thall live, is 
void fromthe beginning®; for it is neither certain, nor can never 
be reduced to a certainty, during the contimuance of the leaf. 
_ And the fame doétrine holds, ifa parfon make a leafe of his slebe 
for fo many years as he fhall continne Parion of Dale; for this is 
fll more uncertain. But a léafe for twenty or more years, if JS. 
fhall fo long live, or if he thall fo long continue Darioa, is good ?: 
_ for there is a certain period fixed, beyond which jt cannot lait; 
_ though it may determine fooner, on the death ‘Of Sor his 
_ ceafing to be parfon there. 


W = have before remarked, and endeavoured to allien the req. 
fon of, the inferiority in which the law places an eftate for years, 
when compared with an eftate for life, or an inheritance : ob. 
ferving, that an eftate for life, even if it be Per Guter vie,is a free- 
‘ hold; but that an eftate for a thoufand years is only a chattel, 

and reckoned part of the perfonal eftate°. Hence it follows, that 
a leafe for years may be made to commence 7 Juiuro, though a 
leafe for life cannot. 4s, if I grant lands to Titius to hold trom 

falls Michaelmas 


I Co. Litt. 4s. @o° Tid. 45, 


om 6 Rep. 35. ; p Jbid. 
h Co. Litt. 46. q ibid. 46. 
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Michaelmas next for twenty years, genie is good ; but to hold Fre om 
Michaclmas next for the term of his natural life, is void. For 
no eftate of frechold can commence im futuro; becaufe it cannot 
be created at common Jaw without livery of fetfin, or corporal 
poffeflion of the land: and corporal polleflion cannot be given of 
an eftate now, which is not to commence now, but hereafter’. 
“And, becaufe no livery of feifinis neceflary toa leafe for years, fuch 
leflee i is not {aid to be /ez/ed, or to have true legal feifin, of the 
lands. Nor indeed ates the bare leafe velt any em in ‘hs lefiee ; 
but only gives him a right of entry on the tenement, which 
right is called his intere/? in the term, or intereffe fermint : but 
when he has aétually fo entered, and thereby accepted the grant, 
| the eflate is then and not before velted in him, and hea is poffefed, 
not properly of the land, but of the term of years"; the poflef- 
fon or feifin of the Jed remaining ftillin him who hath the free- 
hold. Thus the word, term, ane not merely fignify the time 
fpecified in the leafe, but the eftate alfo and intereft that pafles 
iS that leafe: and tear the term may expire, during the 
continuance of the time; as by farrender, forfeiture, and the 
like. For which reafon, if I grant a leafe to A for the term of 
three years, and after the expiration of the faid erm to B for fix 
years, and A furrenders or forfeits his leafe at the end of one 
year, B’s intereit fhall | immediately take effect: but if the re- 
mainder had been to B from and after the expiration of the faid 
three years, or from' and after the expiration of the faid time, in’ 
this cafe B’s intereft will not commence till the time is fully 4 


elapfed, whatever may become of A’s term‘. 
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Tenant for term of years hath incident to, and infeparable — 
from his eftate, unlefs by fpecial agreement, the fame eftovers, 

which we formerly obfenred that tenant for life was entitled to; > 
thatis to fay, houfe-bote, fire-bote, plough-bote, and ae 
terms which have been already explained”. 
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Wiru regard to emblements, or profits of land fowed by 
tenant for years, there is this difference between him, and tenant 
for life: that where the term of tenant for years depends upon 
a certainty, as if he holds from midfummer for ten years, and 
in the laft year he fows a crop of corn, and it is not ripe and cut 
before midfummer, the end of his term, the landlord ihall have 
it; for the tenant knew the expiration of his term, and there- 
fore it was his own folly to fow what he never could reap the 
profits of’. But where the leafe for years depends upen an un- 
certainty; as, upon the death of the leffor, being himfelf only 
tenant for life, or being a hufband feifed in right of his wife; or 
if the term of years be determinable upon a life or lives; in all 
thefe cafes, the eftate for years not being certainly to expire ata 
time foreknown, but merely by the act of God, the tenant, or 
his executors, fhall have the emblements in the fame manner, 
that a tenant for life or his executors fhall be intitled thereto”. 
Not fo, if it determine by the a@ of the party himfelf; as if te- 
nant for years does any thing that amounts to a forfeiture: in 
which cafe the emblements fhall go to the leffor, and not to the 
- leffee, who hath determined his eftate by his own default*. | 


Il. Tux fecond fpecies of eftates not freehold are eftates at 
will, An eftate at will is where lands and tenements are let by 
one man to another, to have and to hold at the will of the leffor ; 
and the tenant by force of this leafe obtains poffeflion*.. Such 
_ tenant hath no certain indefeafible eftate, nothing that can be af- 
figned by him to any other; for that the leflor may determine 
_ his will, and put him out whenever he pleafes. But every eftate 
at willis at the will of both parties, landlord and tenant; fo that 
either of them may determine his will, and quit his connexions 
with the other at his own pleafure’. Yet this muft be underftood 
with fome reftriGion. F or, if the tenant at will fows his land, 


Vou. Hl. TF - and 
\ yg Litt. $68, b Litt. §. 68. : 
z Co. Litt. 56. CLO ittess: : 
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and the landlord before the corn is ripe, or before it is reaped, 
puts him out, yet the tenant fhall have the emblements, and free 
ingrefs, egrefs, and regrefs, to cut and carry away the profits *. 
And this for the fame reafon, upon which all the cafes of emble- 
ments turn; wz. the point of uncertainty: fince the tenant 
could not poflibly know when his landlord would determine his 
will,and therefore could make no provilion againft it; and having 
town the land, which is for the good of the public, upon a rea- 
fonable prefumption, the law will not fuffer him to be alofer by 
st. But it is otherwife, and upon reafon equally good, where the 
tenant himfelf determines the will; for in thisicafe the landlord | 
fhall have the profits of the land’. ae 


Wat a does, or does not, amount to a determination of. 
the will on either fide, has formerly been matter of great debate 
sn our courts. But itis now, I think, fettled, that (befides the | 
exprefs detérmination of the leflor’s will, by declaring that the 
leffee fhall hold no longer ; which muft either be made upon the 
land‘, or notice mutt be given to the leflee*) the exertion of any 
act of ownerfhip by the leflor, as entering upon the premifes 
and cutting timber *, taking a diftrefs for rent and impounding 
it thereon‘, or making a feofiment, or leafe for years of the 
land to commence immediately *; any act of defertion by the 
teffee, as afligning his eftate to another, or committing. wafte, 
which is an act inconfiftent with fuch a tenure '; or, which is | 
inftar omnium, the death or outlawry, of either leffor or leflee ™s 


puts an end to or determines the eftate at will. 


Ture law is however careful, that no fudden determination of 


the will by one party {hall tend to the manifeft and unforefeen ° _ 
prejudice of the other. This appears in the cafe of emblements 


before- « 
oo é ay, 
id Co. Litt. 56. ; i Ibid. 57. 
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before-mentioned ; and by a parity of reafon, the leffee after the 
determination of the leffor’s will, fhall have reafonable ingrefs 
and egrefs to fetch away his goods and utenfils’. And, if rent be 
payable quarterly or half-yearly, and the leflee determines the 
will, the rent thall be paid to the end of the current quarter or 


half-year®.. And, upon the fame principle, courts of law have 


_ fes, where no certain term is mentioned, to be tenancies at will - 


~ 


of late years leant as much as_poffible againft conftruin & demi- 


? 
but have rather held them to be tenancies from year to year fo 


long as both parties pleafe, efpecially where an annual rentis re- 


- ferved: in which cafe they will not fuffer cither party to deter- 
‘Maine the tenancy even at the end of the year, without reafonabie 


notice to the other’. 


THERE is one fpecies of eftates at will, that deferves a more 
particular regard than any other; and thatis, an eftate held by 
copy of court roll; or, as we ufually call it, a copyhold eftate. 
This, as was before obferved*, was in it’s original and foundation 


nothing better than a mere eftate at will. But, the kindnefs and. 
_ indulgence of fucceflive lords of manors having permitted thefe 


eftates to be enjoyed by the tenants and their heirs, according to 
particular cuftoms eftablithed in their refpective diftriéts 3 there- 
fore though they ftill are held at the will of the lord, and fo are 
in general exprefled in the court rolls to be, yet that will is qua- 
lified, reftrained, and limited, to be exerted according to the cuf- 


tom of the manor. This cuftom, being fuffered to grow up by 


the lord, is looked upon as the evidence and interpreter of his 
will: his will is no longer arbitrary and precarious ; but fixed 
and afcertained by the cuftom to be the fame, and no other, that 
has time out of mind been exercifed and declared by his anceftors. 
A copyhold tenant is therefore now full as properly a tenant by 
the cuftom, asa tenant at will; the cuftom havin g arifen frompa 

; T2 feries 


n Litt. §. 69. year’s notice feems to have been required to 
o Salk. 414. 1 Sid. 3306 determine it. (T, 13 Hen. VLU. 15, 16.) 


p This kind of leafe was in ufe as long q pag. 93. 
_ ago asthe reign of Hen, VIII. when half a 
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feries of uniform wills. And therefore it is rightly obferved by 
Calthorpe’, that “ copyholders and cuftomary tenants differ not 
«¢ fo much in natureas in name: for although fome be called 
‘* copyholders, fome cuftomary, fome tenants by the virge, fome 
«* bate tenants, fome bond tenants, and fome by one name and 
*¢ fome by another, yet do they all agree in fubftance and kind of 
‘¢ tenure: all the faid lands are holden in one genera! kind, that 
“is, by cuftom and continuance of time; and the diverfity of 
‘¢ their names doth not alter the nature of their tenure,” 


ALMOosT every copyhold tenant being therefore thus tenant 
at the will of the lord according to the cuftom of the manor ; 
which cuftoms differ as much as the humour and temper of the 
refpective antient lords, (from whence we may account for their 
ereat variety) fuch tenant, I fay, may have, fo far as the cuftom 
warrants, any other of the eftates or quantities of intereft which 
we have hitherto confidered, or may hereafter confider, to hold — 

united with this cuftomary eftate at will, A copyholder may, in 
many manors, be tenant in fee-fimple, in fee-tail, for life, by 
the curtefy, in dower, for years, at fufferance, or on condition: 
fubject however to be deprived of thefe eftates upon the concur- 
rence of thofe circumftances which the will of the lord, promul- 
ged by immemorial cuftom, has declared to be a forfeiture or ab- 
folute determination of thofe interefts ; as in fome manors thee 
want of iffue male, in others the cutting down timber, the non- 
payment of a fine, and the like. Yet none of thefe interefts 
amount to freehold; for the freehold of the whole manor abides 
always in the lord only*, who hath granted out the ufe and oc- 
cupation, but not the corporal feifin or true pofleflion, of cer- 
tain parts and parcels thereof, to thefe his cuftomary tenants at 
will. 


{ 


“Tue reafon of originally granting out this complicated kind 
of intereft, fo that the fame man fhall, with.regard to the fame 
land, be at one and the fame time tenant in ae -fimple and alfo 
tenant 


s Litt. §. 81, a Init, 325. 
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tenant at the lord’s will, feems to have arifen from the nature of 
villenage tenure; in which a grant of any eftate of freehold, or 
even for years abfolutely, was an immediate enfranchifement of 
the villein’. The lords therefore, though they were willing to 
enlarge the intereft of their villeins, by granting them eflates 
which might endure for their lives, or fometimes be defcendible 
to their iflue, yet did not care to manumit them entirely ; and 
for that reafon it feems to have been contrived, that a power of 
refumption at the will of the lord fhould be annexed to thefe 
_ grants, whereby the tenants were ftill kept in a ftate of villenage, 
_ and no freehold at all was conveyed to them in their ref{pective 
lands: and of courfe, as the freehold of all lands mutt neceffa- 
_ vily reft and abide fomewhere, the law fuppofes it to continue and 
remainin the lord. Afterwards, when thefe vilileins becameé 
modern copyholders, and had acquired by cuftom a fure and in- 
- defeafible eftate in their lands, on performing the ufual fervices, 
but yet continued to be ftiled in their admiffions tenants at the 
will of the lord,—the law {till fuppofed it an abfurdity to allow, 
that fuch as were thus nominally tenants at will could have any 
- freehold intereft: and therefore continued, and ftill continues, 
to determine, that the freehold of lands fo holden abides in the 
dord of the manor, and not in the tenant ; for though he really 
holds to him and his heirs for ever, yet he is alfo /aid to hold at 
another’s will. But, with regard to certain other copyholders, of 
_ free or privileged tenure, which are derived from the antient te- 
nants in villein-focage’, and are not faid to hold at the wi/f of the 
lord, but only according to the cuftom of the manor, there is no 
fuch abfurdity in allowing them to be capable of enjoying a free- 
hold intereft: and therefore the law doth not fuppofe the freehold 
of fuch jands to reft in the lord of whom they are holden, but in 
the tenants themfelves'; who are fometimes, called cuffomary 
Jreeholders, being allowed to have a frechold interefi, though not 
a freehold tenure. | 


How- 
{ C4 . 
t Mirr.c.2, §. 28. Litt, Se 2045° 5, 6+ 9 Rep. 76. Co. Litt, 59. Co. Copyh. §. 32. 
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HoWEVER, in common cafes, copyhold eftates are fill 
_ ranked (for the reafons above-mentioned) among tenancies at’ 
will; though cuitom, which is the life of the common law, has 
eftablifhed a permanent property in the copyholders, who were 
formerly nothing better than bondmen, equal to that of the lord 
himfelf, in the tenements holden of the manor: nay fometimes 
even fuperior ; for we may now look upon a copyholder of in- 
heritance, witha fine certain, to be little inferior to an abfolute 
freeholder in point of intereft, and in other re{pects, particularly 
in the clearnefs and fecurity of his title, to be frequently in a 
better fituation. | | ae 


‘Ul. Aw eftate at fuferance, is where one comes into poffef- 
fion of land by lawful title, but lseeps it afterwards without any 
title at all. As if a man takes a leafe for a year, and, after the 
year is expired, continues to hold the premifes without any frefh 
leave from the owner of the eftate. Or, if a man maketh a leafe 
at will, and dies, the eftate at will is thereby determined ; but if 
the tenant continueth poffeflion, heis tenant at faffetinees But 
noman can be tenant at fufferance againft the king, 
laches, or neglect, in not entering and oufting the tenant, ‘Is ever 
imputed by law: but his tenant, fo holding Over, is confidered 
as an abfolute intruder*, But, in the cafe of a fubjeét, this eftate 
may be deitroyed whenever the true owner fhall make an a@tual 
entry on thelands and ouft the tenant ; for, before entry, he 
cannot maintain an action of trefpafs againit the tenant by fawler! 
ance, as he might againft a ftranger’ : and the reafon is becaufe 
the tenant being once in by a lawful title, the law (which pre. | 
fumes no wrong in any man) will fuppofe him to continue upon | | 
a title equally lawful; unlefs the owner of the land by fome a 
public and avowed aét, fuch as entry is, will declare his conti- _ 
nuance to be tortious, or, in common language, wrongful. ‘ 
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Tuus ftands the law, with regard to tenants by fufferance ; 
and landlords are obliged in thefe cafes to make formal entries 
upon their lands”, and recover poffeflion by the legal procefs of 
ejectment: and at the utmoft, by the common law, the tenant 
was bound to account for the profits of the land fo by him de- 
tained. But now, by ftatute 4 Geo. II. c. 28. in cafe any tenant 
for life or years, or other perfon claiming under or by collufion 
with fuch tenant, fhall wilfully hold over after the determination 
_ of the term, and demand made in writing for recovering the pof- 
feffion of the premifes, by him to whom the remainder or rever- 
fion thereof {hall belong; fuch perfon, fo holding over, fhall pay, 
_ for the time he continues, at the rate of double the yearly value. 
of the lands fo detained. ‘This has -almoft put an end to the 
practice of tenancy by fufferance, unlefs with the tacit confent of 
the owner of the tenement. 


z § Mod. 384. 


CHAPTER THE TENTH. 


OREST ATES upon CONDITION. 


Ey ES 0) E'S the feveral divifions of eftates, 1 in. point of inte- 
nD reft, which we have confidered in the three e preceding 
chapters, there is alfo another {pecies ftill remaining, which is 
called an eflate upon condition ; being fuch whofe exiftence de- 
pends upon the happening or not happening of fome uncertain 
event, whereby the eftate may be either originally createll, or en- 
larged, or finally defeated*. And thefe conditional eftates [have © 
chofen to referve till laft, becaufe they are indeed more properly 
-qualfications of other eftates, than a diflin fpecies of them- 
delves; ieeing that any quantity of intereft, a fee, a freehold, or 

a term of years, may depend upon thefe provifional reftriGions. 
-Eftates then upon condition, thus underftood, are of twa forts: 

1. Eftates upon condition implied: 2. Eftates upon condition — 
exprefed: under which laft may be included, 3. Eftates held in 
vadio, gage, or pledge: 4. Eftates by /fatute Re ye: fiatute | 
fiaple: 5. Eftates held by elegit. 4 


I. Estates upon condition implied in law, are where a> 
grant of an eftate has a condition annexed to it infeparably, from 
it’s eflence and conflitution, although no condition be exprefied — 
in words. As ifa grant be rade toa man of an office, gnc a 
without adding FaNyh words ; the law tacitly annexes hereto a 
fecret condition, that the grantee fhall duly execute his oflice ° ; 
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on breach of which condition itis lawful for the grantor, or his 
heirs, to ouft him, and grant it to another perfon°, For an of- 
fice, either public or private, may be forfeited by mz/-ufer or non- 
| wer; both of which are breaches of this implied condition. 1. By 

mif-ufer, or abufe; as ifa judge takes a bribe, or a park-keeper 

Kills deer without authority. 2. By non-u/fer, or neglect; which in 
_ public offices, that concern the adminittration of juitice, or the 
commonwealth, is of itfelf a direé& and immediate caufe of for- 
feiture : but non-ufer of a private office is no caufe of forfeiture, 
unlefs fome {pecial damage is proved to be occaficned thereby ‘4. 
For in the one ¢afe delay muft neceflarily be occafioned in the af. 
fairs of the public, which require a conftant attention ; but pri- 
_ vate offices not requiring fo regular andunremitted a fervice, the 
temporary neglect of them is not necellarily produtive of mif- 
chief ; upon which account fome {pecial lofs muft be proved, in 
order to vacate thefe. Franchifes alfo, being regal privileges, in 
the hands of a fubject, are held to be granted on the fame con- 
dition of making a proper ufe of them; and therefore they may | 
be loft and forfeited, like offices, cither by abufe or by neglect®, 


Upon the fame principle proceed all the forfeitures which 
are given by law of life eftates and others ; for any acts done by 
the tenant himfelf, that are incompatible with the eftate which 
he holds. Asif tenants for life or years enfeoffa {tranger in fee- 
fimple: this is, by the common law, a forfeiture of their feveral 
efiates; being a breach of the condition which the law annexes 
thereto, viz. that they fhall not attempt to create a greater eftate 
than they themfelves are entitled to f. So if any tenants for years, 
for life, or in fee, commit a felony; the king or other lord of 
the fee is entitled to have their tenements, becaufe their eftate is 
determined by the breach of the condition, “ that they fhall not 
“ commit felony,” which the law tacitly annexes to every feodal 
donation. : . was 
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I. Aw eftate on condition expreffed in the grant itfeif, is 
where an eltate is granted, either in fee-fimple or otherwife, 
with an exprefs qualification annexed, whereby the eftate granted 
thall either commence, be enlarged, or bs defeated, upon per- 
formance or breach of fuch qualification or condition *®. Thefe 
_ conditions are therefore either precedent, or fubfequent. Precedent 
are fuch as muft happen or be performed before the eftate can 
vet or be enlarged ; fubfequent are fuch, by the failure or non- 
performance of which an eftate already vetted may be defeated. 
‘Thus, if an eftate for life be limited to A upon his marriage with 
B, the marriage is a precedent condition, and till that happens no 
eltate" is veltedin A. Or, if a man grant to his leflee for years, 
that upon payment of a hundred marks within the term he fhall 
have the fee, this alfo is a condition precedent, and the fee-fimple 
patieth not till the hundred marks be paidi. But if a man grant 
an eitate in fee-fimple, referving to himfelf and his heirs a cer- 
tainrent; and that, if fuch rent be not paid at the times limited, 
it {hall be lawful for him and his heirs to re-enter and avoid the 
ellate ; in this cafe the grantee and his heirs have an eftate upon 


= 


condition fubfequent, which is defeafible if the condition be not 


itrictly performed *. To this clafs may alfo be referred all bafe 
fees, and fee-fimples conditional at the common law |. Thus an 
eftate to a man and his heirs, tenants of the manor of Dale, is am 
-eftate oncondition that he and his heirs continue tenants of that 
manor. And {o, if a perfonal annuity be granted at this day te 
a man and the heirs of his body; as this is no tenement within 
the itatute of Weitminfter the fecond, it remains, as at common 
jaw, a fee-fimple on condition that the grantee has heirs of his 
body. Upon the fame principle depend all the determinable 


eflates of freehold, which we mentioned in the eighth chapter; 


as durante viduitate, Oc: thefe are eftates upon condition that the 
‘grantees do not marry, and thelike. And on the breach of any 
ae : 
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of thefe fubfequent conditions by the failure of thefe contingen- 
cies; by the grantee’s not continuing tenant of the manor -of 
Dale, by not having heirs of his body, or by not continuing fole ; 
the eftates which were refpectively vefted in each grantee are 
wholly determined and void. | 


A DISTINCTIONis however made between a condition in 
deed anda limitation, which Littleton™ denominates alfo a conditi- 
tion inlaw. For when an eftate is fo exprefsly confined and li- 
mited by the words of it’s creation, that it cannot endure for any’ 


longer time than till the contingency happens upon which the 


eftate is to fail, this is denominated a limitation : as when land is 
granted to a man, fo /ong as he is parfon of Dale, or while he 
continues unmarried, or unti/ out of the rents and profits he {hall 
have made s5oo/. and the like". In fuch cafes the eftate deter- 
mines as foon as the contingency happens (when he ceafes to be 
parfon, marries a wife, or has received the soo/.) and the next 


fubiequent eftate, which depends upon fuch determination, be. 


comes immediately vefted, without any act to be done by him 
whois next in expectancy. But when an eftate is, ftridly fpeak- 
ing, upon condition in deed (as if granted exprefsly upon condition. 
to be void upon the payment of 4o/. by the grantor, or 6 thaé 


the grantee continues unmarried, or provided he goes to York, 


&c.°) the law permits it to endure beyond the time when fuch 
contingency happens, unlefs the grantor or his heirs or affigns 
take advantage of the breach of the condition, and make either 


an entry or aclaim in order to avoid the eftate’. But, though 


{trict words of condition be ufed in the creation of the eftate, yet 


if on breach of the condition the eftate be limited over to a third. 


perfon, and does not immediately revert to the grantor or his re- 
prefentatives, (as if an eftate be granted by A to B, oncondition 
that within two years B intermarry with C, and on failure thereof 
then to D andhis heirs) this the law conilrues to be a limitation 

Weta and. 
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and not a condition’: becaufe, if it were a condition, then, upon 
the breach thereof, only A or his reprefentatives could avoid the 
eftate by entry, and fo D’s remainder might be defeated by their 


neglecting to enter; but, when it is alimitation, the eftate of 


B determines, and that of D commences, the inftant that the 
failure happens. So alfo, ifa man by his will deviles land to his 
heir at law, on condition that he pays a fum of money, and for 


non-payment devifes it over, this fhall be confidered as a limita- 


tion; otherwife noadvantage could be taken of the non-payment, 
for none but the heir himfelf could have entered for a breach of 
condition’. 


In all thefe infances, of limitations or conditions fubfequent, 


- itis to be obferved, that fo long as the condition, either exprefs 
‘or implied, either in deed or in law, remains unbroken, the 


grantee may have an eftate of freehold, provided the eftate upon 
which fuch condition is annexed bein itfelf of a freehold nature ; 
as if the original grant exprefs either an eftate of inheritance, or 
for life, or no eftate at all, which is conftructively an eftate forlife. 
For the breach of thefe conditions being contingent and uncer- 
tain, this uncertainty preferves the freehold® ; becaufe the eftate 
is capable to laft for ever, or at leaft for the life of the tenant, 
fuppofing the condition to remain unbroken, But where the e- 
ftate is at the utmoft a chattel intereft, which mutt determine at 
a time certain, and may determine fooner, (as a grant for ninety 
nine years, provided A, B, andC, or the furvivor of them, 
fhall fo long live) this ftill continues a mere chattel, andis not, 
by it’s uncertainty, ranked among eftates of freehold. 


Turse exprefs conditions, if they be impoffible at the time of 
their creation, or afterwards become impoflible by the act of God 
or the act of the feoffer himfelf, or if they be contrary to law, 
or repugnant to the nature of the eltate, are void. In any of 
which cafés, if they be conditions /ub/equent, that is, to be per- 

formed 


qi Ventr. 202. s Co. Litt. 42, 
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formed after the eftate is vefted, the eftate thall become abfolute 
inthe tenant. As,ifa fob int be made to a man in fee-fimple, 
on condition that unlefs he goes.to Rome in twenty four hours ; 
or unlefs he marries with Jane 8S. by fuch a day; (within which 
time the woman dies, or the feoffer marries her ae felf) or unleis 
he kills another; or in cafe he alienes in fee; then and in any of 
fuch cafes the eftatefhall be vacated and determine; here the 
condition is void, and the eftate made abfolute in ane feoffee. 
For he hath by ie grant the eftate vefted in him, which fall 
not be defeated afterwards by a condition either impoflible, il- 

legal, or repugnant’. But if the condition be precedent, or to 
be performed before the eftate vefts, as a grant to aman that, 

if he kills another or goes to Rome in a day, he fhall have an 
eltate in fee; here, the void condition being precedent, the eftate 
which depends thereon is alfo void, and the grantee fhall take 
nothing by the grant; for he hath no eftate until as condition 
be performed", $ 


Tere are fome eftates defeafible upon condition fublequent, 
that require a more peculiar notice. Such are 


Il. Estates held in vadio, in gage, or pledge; which are 
of two kinds, vivum vadium, or living pledge; and mortuum va- 
dium, dead pledge, or mortgage. 


Vivum vadium, or living pledge, is when a man borrows a 
fum (fuppofe 200/.) of another ; and grants him an eftate, as, of 
201. per annum, to hold tillthe rents and profits fhall repay the 
fum fo borrowed. This is an eftate conditioned to be void, as foon 
as fuch fum is raifed. And in this“cafe the land or Aleteed 1s faid 
to be living: it fubfifts, and furvives the debt ; and, immediately 
on the difcharge of that, refults back to the borrower”, But 
mortuum vadium, a dead pledge, or mortgage, (which is much 
more common than the other) is where a man borrows of another 


a | a {pecific 
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a fpecific fum (¢. g. 200/.) and grants him an eftate in fee, on 
condition that if he, the mortgagor, fhallrepay the mortgagee 
the {aid fam of 200/.0n a certain day mentioned in the deed, 
that then the mortgagor may re-enter on the eftate fo granted in 
pledge; or, asis now the more ufual way, that the mortgagee 
{hall re-convey the eftate to the mortgagor : in this cafe the land 
which is fo put in pledge, is by law, in cafe of non-payment at 
the time limited, forever dead and gone from the morgagor ; 
and the mortgagee’s eftate in the lands.is then no longer condi- 
tional, but abfolute. But, fo long as it continues conditional, 
that is, between the time of lending the moncy, and the time 
allotted for payment, the mortgagee is called tenant in mortgage*. 
But as it was formerly a doubt’, whether, by taking fuch e- 
fate in fee, it did not become liable to the wife’s dower, and 
other incumbrances of the mortgagee, (though that doubt has 
been long ago over-ruled by our courts of equity’) it therefore 
became ufual to grant onlya long term of years, by way of mort- 
gage ; with condition to be void on re-payment of the mortgage- 


money: which courfe has been fince continued, principally be- | 


caufe on the death of the mortgagee fuch term becomes vefted in 
his perfonal reprefentatives, who alone are entitled in equity to 
receive the moncy lent, of whatever nature the morgage may 
happen to be. 


= 


As foon as the eftate is created, the mortgagee may imme- 
diately enter on the lands ; but is liable to be difpoflefled, upon 
performance of the condition by payment of the mortgage-money 
at the day limited. And therefore the ufual way is to agree that 
the mortgagor fhall hold theland till the day afligned for pay- 
ment; when, in cafe of failure, whereby the eftate becomes 
abfolute, the mortgagee may enter upon it and take pofleflion, 
without any poffibility af Jaw of being afterwards evicted by the 
mortgagor, to whom the land is now for ever dead. But here 
again the courts of equity interpofe ; and, though a mortgage 

‘ be 


x Fattt.§. 332- ; gg Hardy. 466. 
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be thus forfeited, and the eftate abfolutety vefted in the mort- 
gagee at the common law, yet they will confider the real value 
of the tenements compared with the fum borrowed. And, if the 
eftate be of greater value than the fum Jent thercon, they will 
allow the mortgagor at any reafonable time to re-call, or redeem 
his eftate ; paying to the mortgagee his principle, intereft, and 
expenfes: for otherwife, in ftrictnefs of law, an eftate worth 
tooo/, might be forfeited for non-payment of too/. ora lefs 
fum. This reafonable advantage, allowed to mortgagors, is called 
the equity of redemption: and this enables a mortgagor to call 
on the mortgagee, who has pofleflion of his eftate, to deliver it 
back and account for the rents and profits received, on payment 
of his whole debt and intereft; thereby turning the mortuum into 
a kind of vivum vadium. But on the other hand, the mortgagee 
may either compel the fale of the eftate, in order to get the whole 


_ of his money immediately ; or elfe call upon the mortgagor to 


redeem his eftate prefently, or in default thereof, to be for ever 
Joreclofed from redeeming the fame ;_ that is, to lofe his equity of 


‘redemption without poflibility of re-call. And alfo, in fome cafes 


of fraudulent mortgages *, the fraudulent mortgagor forfeits all 


equity of redemption whatfoever. It is not however ufual for — 


mortgagees to take pofleflion of the mortgaged eftate, unlefs 
where the fecurity is precarious, or fmall; or where the mort- 
gagor neglects even the payment of intereft: when the mort- 
gagee is frequently obliged to bring an ejectment, and take the 
land into his own hands, in the nature of a pledge, or the pig- 
nus of the Roman law: whereas, while it reniains in the hands 
of the mortgagor, it more refembles their Aypotheca, which was 


where the poffeffion of the thing pledged remained with the 


debtor >. But, by ftatute 7 Geo. Il. c. 20. after payment or ten- 
der by the mortgagor of principal, interc{t, and cofts, the mort- 
Sagee can maintain no ejectinent; but may be compelled to re- 
aflign his fecurities. ‘In Glanvil’s time, when the univerfal me- 
| thod 

a Stat.4& 3 W.&M.c. 16. ditort. At eam, quae fine traditione nuda con- 


- hb Pignoris appelatione eam proprie rem con- ventione tenetur, proprie hypothecae appellatione 
contineri dicimus. Infi. l. 4. t. 6. §. 7. 
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thod of conveyance was by livery of feifin or corporal tradition 
of the lands, no gage or pledge of lands was good unlefs poflel- 
Gon was alfo delivered to the creditor 5 “fi non fequatur ipfus va-, 
<< dii traditio, curiadomini regis hujufmodi privatas conventiones tuert 
«< non folet :? for which the reafon given is, to prevent fubfe- 
quent and fraudulent pledges of the fame land; “ cum in tali cafu 
<< poffit eadem res pluribus alits creditoribus tum prius tum pofterius 

« Jnvadiari®.’ Andthefrauds which have arifen, fincetheexchange 
of thefe public and notorious conveyances for more private and 
fecret bargains, have well evinced the wifdom of our antient law. 


IV. A rourtH fpecies of eftates, defeafible on condition 
fubfequent, are thofe held by fatute merchant, and fiatute fiaple ; 
which are very nearly related to the vivum vadium before-men- 
tioned, or eftate held till the profits thereof fhall difcharge a debt 
liquidated or afcertained. For both the ftatute merchant -and 
ftatute ftaple are fecuritics for money 5 the one entered into pur- 
faant tu the flatute 13 Edw.1 de mercatoribus, and thence called a 
fatute merchant ; the other purfuant to the itatute 27 Edw. Il. 
c. 9. before the mayor of the ftaple, that is to fay, tse grand 
mart for the principal commodities or manufactures of the king- 
dom, formerly held by act of parliament in certain trading towns", 
and thence this fecurity is called a ftatute ftaple. They are both, 
I fay, fecurities for debts, originally permitted only among tra- 
ders, for the benefit of commerce; whereby the lands of the 
debtor are conveyed to the creditor, till out of the rents and 
profits of them his debt may be fatisfied: and during fuch time 
as the creditor fo holds the lands, he is tenant by itatute mer- 
chant or ftatute ftaple. There is alfo a fimilar fecurity, the re- 
cognizance in the nature of a ftatute ftaple, which extends the 
benefit of this mercantile tranfaction to all the king’s fubjects in 
general, by virtue of the ftatute 23 Hen. Vill.c. 6. 


Vv. Anoruer fimilar conditional eftate created by operation 
of law, for fecurity and fatisfaction of debts, is called an eftate 


by 


el, 10.£. 8. ad See book I.c. 8s 
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by elegit. “What an e/rget is, and why focalled, will be explained 


in the third part of thefe commentaries. At prefent Ineed only 
mention, that it is the name of a writ, founded on the ftatute ° 
of Weltm. 2. by which after a plaintiff has obtained judgment 
for his debt at law, the fheriff gives him. poffeffion of one half 
of the defendant’s lands and tenements, to be held, occupied, 
and enjoyed, until his debt and damages are fully paid: and, 

3 during the time he fo holds them, he is called tenant by eligit. 
It is eafy to obferve that this is alfo a mere conditional eftate, 
defeaiible as foon as the debt is levied. But it is remarkable, 

that the feodal reftraints of alienating glands, and charging thern, 
with the debts of the owner, were fokeeied much earlier and 
much more effectually for thebenefit of trade and commerce, than 


for any other conlideration. Before the ftatute of quia emptores* , 
itis generally thought that the proprietor of lands was enabled, 
to alienate no more than a moiety of them: the ftatute there- 
- fore of Weitm. 2. permits only fo much of them to be affected: 


by the procefs of law, asa man was capable of alienating by his 
own deed. But by the ftatute de mercatoribus (pailed in the fame 
year °) the whale of a man’s lands was liable to be pledged ina 
ftatute merchant, for a debt contractedin trade; though only 


half of them was liable to be taken in execution for any other 


debt of the owner. 


IsuAtutu conclude what I had to remark of thefe eftates, 
_ by itatute merchant, ftatute ftaple, and e/git, with the-obferva- 
tion of fir Edward Coke’. ** Thefe tenants have uncertain interefts 
-“ in lands and tenements, and yet they have but chattels and no. 
© freeholds ;” (Gwhich makes them an exception to the general 
rule)“ becaufe though they may hold an eftate of inheritance, 


a 


«« it thall go to their executors: for wt is fimilitudinary; and 
though, torecover their eftates, they fhall have the fame remedy 
«, (by aflife) as a tenant of the freehold fhall have, yet it is but _ 


a a 
~ 
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ct the fimilitude of a freehold, and nul/um fimile eft idem”? This” 
indeed only proves them to be chattel interefts, becaufe they go 


- to the executors, which is inconfiftent with the nattire of a free- 


hold: but it does not aflign the reafon why thefe eftates, in con- 
tradiftinétion to other uncertain interefts, fhall veft in the execu- 
tors of the tenant and not the heir; which is probably owing to 
this: that, being a fecurity and remedy provided for perfonal 
debts owing to the deceafed, to which debts the executor is in- 
titled, the law has therefore thus directed their fucceflion ; as 
judging it reafonable, from a principle of natural equity, that the 
fecurity and remedy fhould be vefted in them, to whom the debts 
sf recovered would belong. And, upon the fame principle, if 
lands be devifed to a man’s executor, until out of their profits the 
debts due from the teftator be difcharged, this intereft in the 
lands fhall be a chattel intereit, and on the death of fuch exe- 
cutor fhall goto his executors ': becaufe they, being liable to 
pay the original teftator’s debts, fo far as his affets will extend, 
are in reafon intitled to poflefs that fund, out of which he has 


_ direéted them to be paid. 


. 4 Co. Litt. 42. 
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CHAPTER THE ELEVENTH. 


Or ESTATES in POSSESSION, REMAINDER, 


AND REVERSION. 


a WITHERT O we have confidered eftates folely with re- 


owners have therein. We are nowto confider them in another 


view; with regard to the dime of their enjoyment, when the actual | 


pernancy of the profits (that is, the taking, perception, or receipt, 
of the rents and other advantages arifing therefrom) begins. E- 
fates therefore, with refpect to this donfideration, may either be 

in poffeffion, or in expeClancy: and of expectancies there are two 
forts; onecreated by aét of the parties, called a remainder; the 
other by act of law, and called a reverfion. 


I. OF eftates in poffeffion, (which are fometimes called omares 
executed, whereby a prefent intereft paflesto and refides in the 
tenant, not depending on any fubfequent circumftance or contin- 

gency, as in the cafe of eltates executory) there is little or nothing 
peculiar to be obferved. All the eftates we have hitherto fpoken 
of are of this kind; for, in laying down general rules, we ufually 
apply them to fuch eftates as are then actually in the tenant’s 
pofleffion.. But the doctrine of eftates in expeCtancy contains 
fome of the niceft and moft abftrufe learning in the Englifh law. 
Thefe will therefore require a minute difcuffion, and. demand 


fome degree of attention. | | 
W 2 / Ir. AN 


gard to their duration, or the quantity of interefi which the _ 
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Il. Aw eftate then in remainder may be defined to be, an_ 


cflate limited tortake effect and be enjoyed after another edtate 1S 
determined. Asifa man feifed in fee-fimple granteth lands to 
A for twenty years, and, after the determination of the faid term, 
then to B and his heirs for ever: here Ais tenant for years, re- 
mainder to B in fee. In the firft place an eftate for years is crea- 
ted or carved out of the fee, and given to A ; and the refidue or 
remainder of it is given to B. But both thele interefts are in fact 
only one efiate; the prefent term of years and the remainder af- 


terwards when added together, being equal only to one eltate in - 


fee’. They areindeed different parts, but they conftitute only 
one whole: they are carved out of one and the fame inheritance : 
they are both created, and may both fubfift together; the one 
in pofleflion, the otherin expectancy. 5o if land be granted to 
A for twenty years, and after the determination of the faid term 


. to B for life; and, after the determination of B’s eftate for life, 


it be limited to C and his heirs for ever: this makes A tenant 
for years, with remainder to B for life, remainder over to C in 
fee. Now here the eftate of inheritance undergoes a divifion into 
three portions: there is firft A’s eftate for years carved out of it; 
and after that B’s eftate for life; and then the whole that re- 


- mainsis limited to C and his heirs. And here alfo the firtt eftate, 


and both the remainders, for life and infee, are one eftate only ; 
being nothing but parts or portions of one entire inheritance: 
and if there were a hundred remainders, it would itill be the 
fame thing ; upon a principle grounded in mathematical truth, 
that all the parts are equal, and no more than equal, to the whole. 
And hence alfo it is eafy to collect, that no remainder can be 
limited after the grant ofan eftate in fee-fimple®: becaufe a fee- 


fimple is the higheft and largeft eftate, that a fubject 18 capable 


re) 
of enjoying; and he that is tenant in fee hath in him the whole 


ofthe efate: a remainder therefore which is only a portion, 
2 > hs eae =, 


or refiduary part of the eftate, cannot be’ referved after the 
whole is difpofed-of. A particular efiate, with all the remain- 
Be: Me euers 
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ders expectant thereon, is only one fee-fimple; as 4o/. 1s part of 
tool, and 60/. is the remainder of it: wherefore, after a fee- 
{imple once velted, there can no more be a remainder limited 
thereon, than Afterthe whole 1oo/, is appropriated there can be 
any refidue fublitting. 


Tuus much being premifed, we fhall be the better enabled 
to comprehend the alte that are laid down by law to be obferved 
in the creation of remainders, and the reafons upon which thofe 
rules are founded. 


1. AND, firft, there muft neceffarily be fome particular eftate, 
precedent to the eftate in remainder®. - As, an eltate for years to 
A, remainder to B for life; or, an eftate for life to A, remain- 
der to Bintail. This precedent eftate is called the Me 
eftate, as being only a {mall part, or particula, of the inherit- 
ance; the refidue or remainder of which is granted over to an- 
other. The neceflity of creating this preceding particular eftate, 
inorder to make a good remainder, arifes from this plain reafon ; 
that remainder is arelative expreflion, and implies that fome part 
of the thing is previoufly difpofed of: for, where the whole is 
conveyed at once, there cannot poilibly exilt a remainder; but 
the intereft granted, whatever! it be, will be an eftate in souetion 


Aw eftate created to commence at a diftant lane of time, 
without any intervening eftate, is therefore properly no remain- 
der: it isthe whole of the gift, and nota refiduary part. And 
fuch future eftates can only be made of chattel intereits, which 
were confidered in the light of mere contracts by the antient 
law', to be executed either now or hereafter, as the contracting 
| parties fhould agree: but an eftate of freehold muft be created 
‘to commence anmedhatcly: For it is an antient rule of the com- 
mon law, that no eftate of freehold can be created to commence 
in futuro ; but it ought to take effect prefently either in pofleflion 
er remainder : becaute at common law no freehold in lands 

could 
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could pafs without livery of feifin; which muft operate either 


Ladaelignn or not at all. It would therefore be contradictory 
## an eftate, which is not to commence till hereafter, could be 
granted by a conveyance which imports an immediate pofleffion. 
Therefore, though a leafe to A for feven years, to commence 


from next Michaelmas, is good ; yet a conveyance to B of lands, ~ 


to hold to him and his heirs for ever from the end of three years 
next enfuing, is void. So that when it is intended to grant an 
effate of freehold, whereof the enjoyment fhall be deferred till a 
future time, it is neceflary to create a previous particular eftate, 
which may fubfift till that period of time is completed ; and for 
the grantor to deliver immediate pofleflion of the land to the te- 


nant of this particular eftate, which is conftrued to be giving. 


pofleflion to him in remainder, fince his eftate and that of the 
particular tenant are one and the fame eftate inlaw. As, where 
one leafes toA for three years, with remainder to Bin fen and 
makes livery of feifinto A; here by the livery the freehold is 
immediately created, and veited in B, during the continuance of 


A’s term of years. ‘Fhe whole eftate paffes at once from the 
grantor to the grantees, and theremainder-man is feifed of his - 


remainder at the fame time that the termor is poffefled of his 
term. ‘The enjoyment of it muft indeed be deferred till hereaf- 
ter; but it isto all intents and pur potes an efiate commencing in 
pracfenti, though to be occupied and enjoyed 7 futuro, 


A sno remainder can be created, without fuch a precedent 
particular eftate, therefore the particular eftate is faid to /upport 
the remainder. But a leafeat will is not held to be fuch a parti- 
cular efate, as will fupport a remainder over’. For an eftate at 
willis of anature fo flender and precarious, that itis not looked 
upon as aportion of the inheritance; and a portion mutt firft be 
taken out of it,.in order to conftitute a remainder. Befides, if 
it be a freehold remainder, livery of feifin muft be given at the 
time of it’s creation ; andthe entry of the grantor, to do this, 
@etermines the eftate at will in the very inftant in which it 1s 


made’ 
£8 Rep. 75. 
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made®: or, if it be a chattel intereft, though perhaps it might 
operate as a future contract, if the tenant for years be a party to 
the deed of creation, yet it is void by way of remainder: for it 
is a feparate independent contract, diflinct from the precedent 
eftate at will; and every remainder mutt be part of one and the 
fame eftate, out of which the preceding particular ettate is taken *. 
And hence it is generally true, that if the particular eftate is 
void in it’s creation, or by any means is defeated afterwards, the 
remainder fupported thereby fhall bedefeated alfo ': as where the 
particular eftate is an eftate for the life of a perfon not in efe*; 
or an eftate for life upon condition, on breach of which condition 
the grantor enters and avoids the eftate!: in either of thefe cafes 
the remainder over is void. 


2. A sECOND rule to be obferved is this; that the remainder 
muft commence or pafs out of the grantor at the time of the 
creation of the particular eftate™. As, where there is an eftate 
to A for life, with remainder to B in fee: here B's remainder in 
fee paffes from the grantor at the fame time that feifin is delivered 
to A for his life eftate in pofleflion. And itis this, which induces 
the neceflity at common law of livery of feifin being made on the 
particular eftate, whenever a freehold remainder is created. For, 
if it be limited even onan eftate for years, it is neceflary that the 
leflee for years fhould have livery of feifin, in order to convey the 
freehold from and out of the grantor; otherwife the remainder 
is void". Not that the livery is neceflary to ftrengthen the eftate 
for years ; but, as livery of the land 1s requifite to convey the 
freehold, and yet cannot be given to him in remainder without 
infringing the poffeffion of the leflee for years, therefore the law 
allows fuch livery, made to the tenant of the particular eftate, 
to relate and enure to him in remainder, as both are but one 


eftate in law®, 
3. ATHIRD 
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3. A THIRD rule refpecting remainders is this; that the re- 
mainder mutt veft in the grantee during the continuance of the 
particular efiate, or ed inflanti that it determines”. As, if A be 
tenant for life, remainder to Bin tail; here B's remainder 1s 
vefted in him, at the creation of the particular eftate to A for 
fe: or, if A and B be tenants for their joint lives, remainder 
to the farvivor in fee; here, though during their joint lives the 
remainder is vefted in neither, yet on the death of either of them, 
the remainder vets inftantly in the furvivor: wherefore both 
thefe are good remainders. But, ifan eftate be limited to A for 
life, remainder to the eldett fon of Bin tail, and A dies before B 


hath any fon; here the remainder will be void, for it did not 


veft in any one during the continuance, nor at the determination, 
of the particular eftate: and, even fuppofing that B fhould after- 
wards havea fon, he fhall not take by this remainder ; for, as it 
did not vel at or before the end of the particular eltate, it never. 
can vett at all, but is gone for ever®. And this depends upon the 
principle before laid down, that the precedent particular eftate 
and the remainder are one eftate inlaw; they muft therefore 
fubfift and be in efe at one and the fame inftant of time, either 
during the continuance of the firit eltate or at the very inftant 


when that determines, fo that no other eftate can poflibly come 


between them. For there can be no intervening cftate between 
the particular eftate, and the remainder fupported thereby ": the 
thing fupported mutt fall to the ground, if once it’s fupport be 
fevered from it. 


Iv is upon thefe rules, but principally the laft, that the doc- 
trine of contingent remainders depends. For remainders are either 
vefted or contingent. Vefted remainders (or remainders executed, 
whereby a prefent intereft pafles to the party, though to be en- 
joyed i future) as where the eftate is invariably fixed, to remain 
to a determinate perfon, after the particular eftate is fpent. As 


p Plowd. 25. x Rep. 66. y 3 Rep. 21. 


gq 1 Rep. 138. 


1 


if 


sd 


Ch. it. ih Pio leu NS, 16g. 


if A be tenant for twenty years, remainder to B in fee; here B’s 
is a velted remainder, which nothing can defeat, or fet atide. 


ConTINGENT or executory remainders (whereby no prefent. 
intereft pafles) are where the eftate in remainder is limited to take 
effect, either to a dubious and uncertain per/on, or upon a dubious 
and uncertain event; fo that the particular eltate may chance to 
be determined, and the remainder never take effect’. 
st 


First, they may be limited to a dubious and uncertain fer- 
fon. Asif Abe tenant tor life, with remainder to B’s eldeft fon 
(then unborn) in tail; this is a contingent remainder, for it is 
uncertain whether B will havea fon or no: but the inftant that 
a fon is born, the remainder is no longer contingent, but vefted. 
Though, if A had died before the contingency happened, that is, 
before B’s fon was born, the remainder would have been abfo- 
lutely gone; for the particular eftate was determined before the 
remainder could veft. Nay, by the ftrict rule of law, if A were 
tenant for life, remainder to his own eldeit fon in tail, and A died 
without iffue born, _ but leaving his’wife enfemnt or big with child, 
and after his death a pofthumous fon was born, this fon could 
not take the land, by virtue of this remainder ; for’the particular 
eftate determined before there was any perfon iz eff, in whom 
the remainder could veft'. But, to remedy this hardthip, it is 
enacted by flatute ro & 11 W. Ill. c. 16. that pofthumous child- 
ren fhall be capable of taking in remainder, in the fame manner 
as if they had been born in their father’s lifetime: that is, the 
remainder is allowed to veft in them, while yet.in their mother’s 
womb ". 


Tuts fpecies of contingent remainders to a perfon not in 
being, muft however be limited to fome one, that may bycom- 
mon poflibility, or potentia propinqua, be in effe at or before the 
particular eftatedetermines”. As if an eftate be made to A for 

Vor. fl. a life, 
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life, remainder tothe heirs of B: now, if A dics before B, the 
remainder is at an end; for during B’s life he has no heir, nems 
eft haeres viventis : but if B dies firft, the remainder then imme- 
diately vefts in his heir, who will be entitled to the land on the 
death of A. This is a good contingent remainder, for the pofli- 
bility of B’s dying before A is potentia propinqua, and therefore 
allowed in law *. But a remainder to the right heirs of B Gf 
there be no fuch perfon as B im effe) is void’. For here there 
mutt two contingencies happen; firft, that fuch a perfon as B 
fhall be born; and fecondly, that he fhall alfo die during the 
continuance of the particular eftate; which make it potentia re- 
motifima, a mott improbable poflibility. A remainder to a man’s, 
eldeft fon, who hath none, (we have feen) is good: for by com- 
mon poflibility he may have one; but if it be limited in partt- 
cular to his fon John or Richard, it is bad, if he have no fon 
of that name; for it is too remote a poflibility that he fhould not 
only have a fon, but a fon ofa particular name*. A limitation 
of a remainder to a baftard before it is born, is not good *: for 
though the law allows the poflibility of having baftards, it pre- 
fumes it to bea very remote and improbable contingency. Thus 
may aremainder be contingent, onaccount of the uncertainty of 
the perfon who is to take it. | 


A REMAINDER may alfo be contingent, where the perfon 
to whom it is limited is fixed and certain, but the event upon 
which it is to take effect is vague and uncertain. As where land 
is given to A for life, and in cafe B furvives him, then with re- 
mainder to Bin fee: here Bis acertain perfon, but the remain- 
der to him is a contingent remainder, depending upon a dubious 
event, the uncertainty of his furviving A. During the joint lives 
of A and B it is contingent ; and if B dies firft, it never can velt 


in his heirs, but is for ever gone; but if A dies firft, the remain- 


der to B becomes veited. . £2.00 
4 CoNTINGENT 
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ConTINGENT remainders of either kind, if they amount 
to afreehold, cannot be limited on an ecitate for years, or any 
other particular eftate, lefs than a freehold. ‘hus if land be 
granted to A for ten years, with remainder in fee to the right 
heirs of B, this remainder is void’: butif granted toA for fre 
with Nike remainder, itis good. For, unlefs the freehold paffes 
out ofthe grantor at the time when the remainder is created, 
fuch Be ticid remainder is void: it cannot pafs out of him, with- 
out velling fomewhere ; and in the cafe of a contingent remain- 
der it mutt veft in the particular tenant, clfe it can veft nowhere: 
unlefs therefore the eftate of fuch particular tenant be of a free- 
hold nature, the freehold cannot veil in him, and confequently 
the remainder is void. 


ConTINGENT remainders may be aelsetse by deftroying or 
determining the particular efate upon which they depend, before 
the contingency happens whereby they become vefied’. There- 
fore when oho e is tenant for life, with divers remainders in con- 
tingency, he may, not only by his death, but by alvenation, fur- 


render, or other methods, deflroy and determine his own life- 


eftate, before any of thofe remainders velt; the confequenee of 
which is that he utterly defeats them all. "AS, if there be tenant 
for life, with remainder to his eldeft fon unborn in tail, and the 
tenant for life, before any fon is born, furrenders his life-eftate, 
he by that means defeats the remainder in tail to his fon: for his 
fon not being iz efe, when ithe particular eftate determined, the 
remainder could not then velit ; and, as it could not veit then, 
by the rules before laid down, it never can veft at all. In thefe 
caies therefore it is neceflary to hive truftees appointed to pre- 
derve the contingent remainders ; in whom there is vefted an 
seftate im remainder for the life of thetenant for life, to com- 
amence when his determines. If therefore his eftate for life de- 


‘termines otherwife than by his death, their eftate, for the refidue © 


of his natural life, will then take effect, and become a particu- 
K 2 , lar 
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jareftate in pofleffion, fufficient to fupport the remainders de- 


pending in contingency. This method is faid to have been in- 
vented by fir Orlando Bridgman, fir Geoflery Palmer, and other 
eminent council, who betook themfelves toconveyancing during 
the tinte of the civil wars ; in order thereby to fecure in family 


fettlements a provifion for the future children of an intended © 


marriage, who before were nfually left at the mercy of the par- 
ticular tenant for life’: and when, after the reftoration, thofe 
gentlemen came to fill the firft offices of the law, they fupported 
this invention within reafonable and proper bounds, and intro- 
duced it into the general ufe. | 


Tuus the ftudent will obferve how much nicety is required 
in creating and fecuring aremainder ; and I truft he will in fome 
meafure fee the general reafons, upon which this nicety is found- 
ed, It were endlefs to attempt to enter upon the particular fub- 
tilties and refinements, into which this doétrine, by the variety 


of cafes which have occurred in the courfe of many centu- 


ries, has been {pun out and fubdivided ; neither are they confo- 
nant to the defign of thefe elementary difquifitions. I muft not 
however omit, that in devifes by Jaft will and teftament, (which, 
being often drawn up when the party is inops confit, are always 


more favoured in conftruction than formal deeds, which are pre- 
fumed to be made with great caution, fore-thonght and advice) 


in thefe devifes, Lfay, remainders may be created in fome meafure> 
contrary to the rules before laid down: though our lawyers will . 
not allow fuch difpofitions to be ftridtly remainders; but call thenr® 


by another name, that of executory devifes, or devifes hereafter 
to be executed. % 


An executory devife of lands is fuch a difpofition of them by 
will, that thereby no eftate vefts at the death of the djvifor, but 
only on fome future contingency. It diflers from a remainder in 


three very material.points: 1. That it needs not any particular 
\ fi 
ellate 


a See Moor. 486, 2% Roll. Abr. 797. pl. rz. 3 Sid, 159. 2 Chan. Rep. 1796 
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eftate to {apport it. 2. That by it the fee-fimple or other lefs e- 
ftate, may be limited after a fee-fimple. 3. That by this means 
a remainder may be limited of a chattel interelt, aftera particu~ 
lar eftate for life created in the fame. | 


. 
: 1,.Tue firft cafe happens when a man devifes a future eltate, 
to arife upon a contingency ; and, ull that contingency happens, 
does not difpofe of the fee-fimple, but leaves it to defcend to his 
heir at law. Asif one devifes land toa feme-fole and her heirs, 
upon her day of marriage: here isin effect a contingent remain- 
der without amy particular eftate to fupport it; afreehold com- 
mencing infuturo. > 4 his limitation, though it would be void 

* in adeed, yet is goodin awill, by way of executory devife*. 
For, fince by adevile a freehold may pais without corporal tra- 
dition or livery of feilin, (asit mui do, if it pafles at all) there- 
fore it may commence in futuro; becaufe the principal reafon 
why it cannot commence in futuro in other cafes, is the neceliity 

_of actual feilin, which always operates 171 praefenti. And, fince 

it may thus commence ia fuiuro, there is no need of a particular 
eftate to fupport it; the only ufe of which is to make the re- 
mainder, by it’s unity with the particular eftate, a prefent interef. 
And hence alfo it follows, that fuch an exccutory devife, not be- 
ing a prefent intereft, cannot be barred by a recovery, fuilered 
before it commences’. 


.* 


2. By executory devife a fee, or other lefs eftate, may be limited 
after a fee. And this happens where a divitor devifes his whole 
eftate in fee, but limits a remainder thereon to commence on a 
future contingency. As if aman devifes land to Aand his heirs, 
but, if he dies before the age of twenty one, then to Band his 
heirs: this remainder, though void in a deed, is good by way of 
executory devife*. But, in both thefe {pecies of executory deviles, 
the contingencies ought to be fuch as may happen within a reafon- 
able time ;as within one or more life or lives in being,or within 
me _a moderate 
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a moderate term of years; for courts of juftice will not indulge» — 
even wills, fo as to create a perpetuity, which the law abhors’: _ 
becaufe by perpetuities, (or the fettlement of an intereft, which 
{hall go in the fucceflion prefcribed, without any power of alie- 
nation') eftates are made incapable of anfwering thofe ends, of 
facial commerce, and providing forthe fudden contingencies or * 
private life, for which property was at firlt eftablithed. The ut- 
moit length that has been hitherto allowed, for the contingency 
of an executory devife of cither kind to happen 1n, is that ofa 

life or lives in being, and one and twenty years afterwards. As 
when lands are acy to fuch unborn fon of a feme-covert, as 
fhall firft attain the age of twenty one, and his heirs; the utmoft 
feneth of time that can happen before the eftate can vet, is the 
RR of the mother and the fs ibfequent infancy of her fon: and 
this hath been decreed to be a good executory devife*. | : 


a 


g. By executory devife a term of years may be given to one 
man for his hfe, and afterwards limited over in remainder to an- 
other, which could not be done by deed: for by Jaw’ the firk 
erant of i toa man for life, was a total chiponney of the whole 
term; alife elate being-efteemed of ahigher and larger nature 
than any term a yeat uel And, at firf, the courts. were tender, 
even in ‘the cafe of a will, of reftraining the devifee for life trom. 
aliening the term; but only ela that in cafe he died without 
exerting that act of ownerthip, the remainder over fhould then 

» take place”: for the reftraint of the power of alienation, efpe- 
| ally 3 in very long terms, was introducing a fpecies of perpetuity. 
Bat, foon afterwards, it was held®, that the devitee for life hath 
no power ofaliening the term, fo as to bar the remainder-man : 
yet in order to prevent the danger of perpetuities,it was fettled®, 


that, Epengh ‘uch remainders may be limited to as many perfons 


fuccellively as the devifor thinks pr oper,yet they muft all be zn effe 
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during the life of the firft devifee; for then all the candles are 
lighted and are confuming together, and the ultimate remainder 
is inreality only to that remainder-man who happens to furvive 
the reft : or, that fuch remainder may be limited to take effect 

. upon fuch contingency only, as mult happen (if at all) during 
the life of the firft devifee?. | | 


Tuvs much for fach eftates in expectancy, as are created by 
the exprefs words of the parties themfelves; the moi intricate 
title in the law. There is yet another fpecies, which is created 
by the act and operation of the law itfelf, and this is called a re- 
verfion. 

TI. Aw eftate in reverfion is the refidue of an eftate left in the 
grantor, to commence in poffeflion after the determination of 
fome particular eftate granted out by him". Sir Edward Coke® 
defcribes a reverfion to be the returning of land to the grantor or 
his heirs after the grant is over. As, if there bea gift in tail, the 
reverfion of the fee is, without any fpecial refervation, vefted in 
_the donor by act of law: and foalfo the reverfion, after an eftate 
_for life, years, or at will, continucs in the leflor. For the fee- 
fimple of all lands muft abide fomewhere; and if he, who was 
before pofleffed of the whole, carves out of it in any {maller eftate, 
and grants it away, whatever is not fo granted remains in him. 
A reverfion is never therefore created by deed or writing, but 
arifes from conftruction of law; a remainder can never be limited, 
_unlefs by either deed or devife. But both are equally transferable, 
when actually vefted, being both eltates i praefenti, though 
taking effect in futuro. 


¢ 


-T 1 & doétrine of reverfions is plainly derived from the foedal 
conftitution. For, whena feud was granted to a man for life, or 
to him and his iffue male, rendering either rent, or other fervices; 
then, on his death or the failure of iffue male, the feud was de- 
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termined and refulted back to the lord or proprietor, to be again 
difpofed of at his pleafure. And hence the ufual zncidents to re- 
werfions are faid to be fealty and rent. When no rent 1s referved 
on the particular eftate, fealty however refults of courfe, as an 
incident quite infeparable, and may be demanded as a badge ot 
tenure, or acknowlegement of fuperiority ; being frequently the 


- only evidence that the lands are holden at all. Where rent is Te- 
ferved, it is alfo incident, though not infeparably fo, to the re~ 


verfion’. ‘The rent may be granted away, referving the reverfion; 
and the reverfion may be granted away, referving the rent ; by 

ecial words: but by a general grant of the reverfion, the rent 
will pafs with it, as incident thereunto; though by the grant of 
the rent generally, the reverfion will not pafs. The incident 
pafles by the grant of the principal, but not ¢ converfo: for the 
maxim of law, is “* accefferium non ducit, fed fequitur, fuum prit 
“6 pales? | 


Tues incidental rights of the reverfioner, and the refpective 
modesof defcent, in which remainders very frequently differ from 
reverfions, have occafionedthe law tobe careful in diftinguifhing 
the one from the other, however inaccurately the parties them- 
{elves may defcribe them. For if one, feiled of a paternal eftate 
in fee, makes a leafe for life, with remainder to himfelf and 
his heirs, this is properly a mere reverfion", to which rent and 
fealty fhall be incident; and which fhall only defcend to the 
heirs of his father’s blood, and not to his heirs general, as a re- 
mainder limited to him by a third perfon would have done” : 
for it is the old eftate, which was originally in him, and never 
yet wasout of him. And fo likewife, if a man grants a leafe 


for life to*A, referving rent, with reverfion to B and his heirs, — 


B hath a remainder defcendible to his heirs general, and not a 
reverfion to which the rent is incident; but the grantor fhall be 
intitled to the rent, during the continuance of A’s eitate’. 
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In order to affift fuch perfons as have any eftate in remainder, 
reverfion, or expectancy, after the death of others, againft frau- 
dulent concealments of their deaths, it is enacted by the ftatute 
6 Ann. c. 18. that all perfons on whofe lives any lands or tene- 
ments are holden, fhall (upon application to the court of chan- 
cery and order made thereupon) once in every year, if required, 
be produced to the court, or it’s commiflioners; or, upon neglect 
or refufal, they fhall be taken to be actually dead, and the perfon 
entitled to fuch expectant eftate may enter upon and hold the 
lands and tenements, till the party fhall appear to be living. 


BEerFORE we conclude the doétrine of remainders and rever- 
fions it may be proper to obferve, that whenever a greater eilate 
and a lefs coincide and meet in one and the fame perfon, with- 
out any intermediate eftate ’, the lefs is immediately annihilated ; 
or, in the law phrafe, is faid to be merged, thatis funk, or drown- 
ed in the greater. Thus, if there be tenant for years, and the re- 
verfion in fee-fimple defcends to or is purchafed by him, the term 
of years is merged in the inheritance, and fhall never exift any 
more. But they muft come to one and the fame perfon in one 


and the fame right; elfe, if the freehold be in his own right, and — 


he has aterm in right of another (er auter droit_) there 1s no mer- 
ger. Therefore, if tenant for years dies, and makes him who hath 
the reverfion in feehis executor, whereby the term of years vetfts 
alfo in him, the term fhall not merge; for he hath the fee in his 
own right, and the term of yearsin the right of the teftator, and 
fubject to his debts and legacies. So alfoif he who hath the re- 
verfion in fee marries the tenant for years, there is no merger 3. 
for he hath the inheritance in his own right, the leafe in the right. 
of his wife’. An eftate-tail is an exception to this rule: for a. 
man may have in his ownright both an eftate-tail and a reverfion, 
in fee; and the eftate-tail, though a lefs eftate, fhall not merge 
in the fee*. For eftates-tail are protected and preferved from 
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merger by the operation and conftruction, though not by the ex- 
prefs words, of the ftatute de donis: which operation and con- 
ftruction have probably arifen upon this confideration ; that, in 
the common cafes of merger of eftates for life or years by uniting 
with the inheritance, the particular tenant hath the fole interett 
in them, and hath full power at any time to defeat, deftroy, or 
Turrender them, to him that hath the reverfion ; therefore, when 
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- fach an eftate unites with the reverfion in fee, the law confiders 


itin the light of a virtual furrender of the inferior eftate’. But, 
in an eftate tail, the cafe is otherwife: the tenant for along time 
had no power at all over it, fo as to bar or to deftroy it; and 
now can only doit by certain {pecial modes, by a fine, a reco- 
very, and the like: it would therefore have been ftrangely im- 
provident, to have permitted the tenant in tail, by purchafing 
the reverfion in fee, to merge his particular eftate, and defeat the 
inheritance of his iffue , and hence it has become a maxim, that 
a tenancy in tail, which cannot be furrendered, cannot alfo be 
merged in the fee, | 
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7 E come now to treat of eftates, with refpect to the num< 

WY ber and connexions of their owners, the tenants who oc- 
Buby and holdthem. And, confidered in this view, eftates of 
any quantity orlength of duration, and whether they be in ac- 
tual poflefion or expectancy, may be held in four different ways 5 
in feveralty,.in joint-tenancy, in coparcenary, and in common. 


I. He that holds lands or tenements in /everalty, or is fole 
tenant thereof, is he that holds them in his own right only, with- 
out any other perfon being joined or connected with him in point — 
of intereft, during his eftate therein. This is the moft common 
and ufual way of holding an eftate; and therefore we may make 
the fame obfervations here, that we did upon eftates in poflefiion, 
as contradiftinguithed from thofe in expectancy, in the preceding’ 
chapter: that there is little or nothing peculiar to be remarked 
concerning it, fince all eftates are fuppofed to beof this fort, unlefs 
where they are exprefsly declared to be otherwife; and that, in 
laying down general rules and doctrines, we ufually apply them 
to fuch eftates as are held in feveralty. I fhall therefore proceed 
to confider the other three fpecies of eftates, in which there are 
always a plurality of tenants. © 
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Il. Aw eftate in soint-tenancy, is where lands or tenements are 


' granted to two or more perfons, to hold in fee-fimple, fee-tail, 


for life, for years,.or at will. In confequence of fuch grants the 
eftate is called an eftate in joint-tenancy*, and fometimes an eftate 
in jointure, which word as well as the other fienifies a union or 
conjunction of intereft; though in common fpeech the term, 
Jointure, is now ufually confined to that joint eftate, which by 
virtue of the ftatute 27 Hen. Vill. c: 10.is frequently vefled in 
the hnfband and wife before marriage, as a full fatisfaétion and 
bar of the woman’s dower’. / 


In unfolding this title, and the two remaining ones in the 
prefent chapter, we will firft enquire, how thefe cftates may be 
creaied; next their properties and refpective incidents ; and laitly, 


how they may be /evered or de/troyed. 


. 1. THe creation of an eftate in joint-tenancy depends on the 
wording ofthe deed or devife, by which the tenants claim title ; 
for this eftate can only*nrife by purchafe or grant, that is, by the 
act of the parties, and never by the mere act of law. Now, if an 
eltate be given toa plurality of perfons, without adding any re- 
firictive, exclulive,or explanatory words, as if an eftate be eranted 
to A and Band their heirs, this makes them imnnediately joint-. 
tenantsin fee of the lands. For the law imterprets the grant fo 
as to make all parts of it take effe@, whichcan only be done by 
creating an equal efate in them both. As therefore the grantor 
has thus united their names, the law cives them a therough union 
in all other refpects. Fer, , | | 


2. Tue properties of ajoint-elate are derived from it’s unity, 
which is fouriold ; the unity of dnfere/?, the unity of title, the 
unity cf ime, and the unity of poflefion: or, in other words, 
joint-tenants have one and the fame intereft, accruing by one and 
the fame conveyance, commencing at one and the fame time, and 
held’ by one and the fame undivided pofleffion. — 

| : First 
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Frrst, they muft have one and the fame intere/?. One joint: 
‘tenant caanot be entitled to one period of duration or quantity of 
intereft in lands, and the other toa different: one cannot be te- 
nant for life, and the other for years: one cannot be tenant in 
fee, and the otherin tail’. But,ifland be limited to A and B 
for their lives, this makes them joint-tenants of the freehold ; if 
to Aand B ee their ‘heirs, it makes them joint-tenants of the 
inheritance’. If land be granted to A and B for their lives and 
to the heirs of A; here A and Bare joint-tehants of the frechold 
during their epee ive lives, and A has the remainder of the fed 
in feveralty: or, if land be given to A and B, and the heirs of 
the body of A; here both have a joint eftate for life, and A hath 


a feveral Reet: in tail’. Secondly, joint-tenants mult alfo 


have an uhity of fzi/e: their ellate muft be created by one and 

the fame act, whether le gal or illegal; as by one and the fame 
grant, or by one and the fame difleifin’. Joint-tenancy cannot 
avife by deicent or act of law; but merely by purchafe, or ac- 
quifition by the aét of the party: and, unlefs that act be one and 

the fame, the two tenants would have different titles; and if 
they had dulerent titles, one might weds. good, and the other 
bad, which would abfolutely deftro y the jointure. Thirdly, there 
mut alfo be an unity of time: their eflates mut be veited at one 

and the fame period, as wellas by one and the fame title. As in 
cafe of a prefent eflate made to A and B; or a remainder in fee 
to Aard B after a particular eftate, in either cafe A and B are 
joint-tenants of this prefent eftate, or this velted remainder. But 
if, after a leafe for life, the remainder be limited to the heirs of 
Aand B; and during the continuance of the particular ¢ edlate A 
dies, peas velts the i Se Ce Be of one moiety in his heir; and 
then B dies, whereby the other moiety becomes velted im the 
heir of B: now A’s heir and B’s heir are not joint-tenants of 
this remainder, but tenants in common; for one moiety vefted 
at one time, and the other moiety vehed at another®. Yet, where 
a je 
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a feoffment was made to the ufe of aman, and fuch wife as he 
fhould afterwards marry, for term of their lives, and he after- 
wards married ; in this cafe it feems to have been held that the 
hufband and wife hada joint oe though vetted at different 
times": becaufe the u/e of the wife’s eftate was in abeyance and 
dormant till the intermarriage; and, being then awakened, had 
relation back, and took effect from the original time of creation. 
Laftly, in joint-tenancy, there muft be an unity of poffeffion. 
Joint-tenants are faid to be feifed per my et per tout, by the half 
or moiety, and by al/; thatis, they each of them have the entire 
pofleffion, as well ap every parcel as of the whole. They have 
not, one of themafeifin of one half or moiety, and the other 
of the other moiety ; neither can one be yy, feifed of one 
acre, and his companion of another; but each has an undivided 
moiety of the whole, and not the whole of an undivided moiety". 


Up on thefe principles, ofa thorough and intimate union of 
intereft and pofleflion, depend many other confequences and inci- 
dents to the joint-tenant’s eftate. If two joint-tenants let a ver- 
bal leafe of their land » Teterving rent to be paid to one of them, 
it fhall enure to both, in refpect of the joint reverfion!. If their 
leflee furrenders his leafeto one of them, it fhall alfo enure to 
both, becaufe of the privity, or relation of their eftate™. On the 
fame reafon, livery of {eifin, made to one joint-tenant fhall enure 
to both of them": and the entry, or re-entry, of one joint-tenant 
is as effectual in law as if it were the at of both’. In all actions 
alfo relating to their] joint eftate, one joint-tenant cannot fue or 
be fued without joining the other. But if two or more joint- 
tenants be feifed of an advow/fon, and they prefent different clerks, 
the bifhop may refufe to aictiite either ; becaufe neither joint- 
tenant hath a feveral right of patronage, but each is feifed of the 


whole: 
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whole: and, if they do not both agree within fix months, the 
right of prefentation fhall lapfe. But the ordinary may, if he 
pleafes, admit a clerk prefented by either, for the good of the 
church, that divine fervice may be regularly performed; which is 
no more than he otherwife would be entitled to do, in cafe their 
a difagreement continued, fo as to incur a lapfe: and, if the clerk 
of one joint-tenant be fo admitted, this fhall keep up the title in 
both of them; in refpect of the privity and union of their eftate’. 
Upon the fame ground it is held, that one joint-tenant cannot 


have an action againft another for trefpafs, in refpect of his land’ ; © 


for each has an equal right to enter on any part of it. But one 
joint-tenant is not capable by himfelf to do any act, which may 
tend to defeat or injure the eftate of the other; as to let leafes, 
or to grant copyholds’: and, if any watte be done, which tends 
to the deftruction of the inheritance, one joint-tenant may have 
an action of wafte againit the other, by conftruction of the fta- 
tute Weftm. 2.c. 22°. So too, though at common law no aétion 
of account lay for one joint-tenant againft another, unlefs he had 
conftituted him his bailiff or receiver", yet now by the ftatute 
4 Ann. c. 16. joint-tenants may have actions of account againft 
each other for receiving more than their due {hare of the profits 
of the tenements held in joint-tenancy. 


F x om the fame principle alfo arifes the remaining grand in- 
cident of joint eftates; viz. the doctrine of furvivorfhip : by 
which, when two or more perfons are feized of a joint eftate of 
inheritance, for their own lives, or pur auter vie, or are jointly 
poffefled of any chattel intereft, the intire tenancy upon the deceafe 
of any of them remains to the furvivors, and at length to the laft 
furvivor ; and he fhall be entitled to the whole eftate, whatever 
it be, whether an inheritance or a common freehold only, or even 
a lefs eftate”. This is the natural and regular confequence of the 
union and entirety of their intereft. ‘The intereft of two joint- 
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tenants is not only equal or fimilar, but alfo is one and the fame. 
One has not originally a diftinét moiety from the other ; but, if 
by any fubfequent act (as by alicnation or forferture of either) the 

antereft becomes feparate and difiimct, the joint-tenancy inftantly 

ceafes. But, while it continues, each of two joint-tenants has a 
concurrent intereft in the whole; and therefore, on the death of 

his companion, the fole intereft in the whole remains to the fur- 

vivor. For the intereit, which the furvivor origimally had, is 

clearly not devefted by the death of his companion ; and no other 

perfon can now claim to have a semmt eftate with him, for no one 
can now have an intereft in the whole, accruing by the fame title, . 
and taking effect at the fame time with his own; neither can 
any one claim a /eparate intereft in any part of the tenements; 
for that would be to deprive the furvivor of the right which he 
Ahasin all, and every part. As therefore the furvivor’s original 
intereft in the whole {till remains; and as no one can now beads 
mitted either jointly or feverally, to any fhare with him theres 
in; it follows, that his own intereft muft now be entire and fe- 
veral, and that he fhall alone be entitled to the whole eftate 
(whatever it be) that was created by the original grant. 


T wis right of furvivorthip is called by our antient authors * 
the jus accrefcendi, becaufe the right, upon the death of one joint- 
tenant accumulates and increafes to the furvivors; or, as they 
themifelves exprefs it, ‘pars illa communis accrefcit fuperftitibus, 
de perfona in perfonam, ufgue ad ultimum fuperftitem.” And this 
gus accrefcend: ought to be mutual; which I apprehend to be the 
reafon why neither the king’, nor any corporation*, can be a 
joint tenant with a private perfon. For here is no mutuality: 
the private perfon has not even the remoteft chance of being 
feifed of the entirety, by benefit of furvivorfhip; for the king 
and the corporation can never die. 


3. We 
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. We are laftly, to enquire, how an eftate in joint-tenancy 
may be Ce and deftroyed. And this may be done by deitroy- 
ing any of it’s conflituent unities. 1. That of tzme, which re- 
{pects only the original commencement of the joint eftate, can- 
not indeed (being now paft) be affected by any fubfequent tranf- 
actions. But, 2. The joint-tenant’s eftate may be Fataes a ed, with- 
out any alienation, by merely difuniting their pofejjion. For 
joint. tenants being feifed per my et per tout, every thing that tends 
to narrow that intereft, fo that they fhall not he {eif ee ich- 
out the whole, iron iwhout every part, isa feverance or de: 
firuction ef the joiture. And therefore, if two joint-tenants 
agree to part their lands, and hold them in feveraity, they are no 
longer joint-tenants; for they have now no joint intereft in the 
whole, but only a feveral intereft refpectively in the feveral parts. 
And, for that reafon: alfo, the right of furvivorthip is by fuch fe- 
paration deftroyed*. By common law all the joint-tenants might 
agree to make partition of the lands, but one of them could not 
compel the others fo to do’: for, this being an eftate originally 
created by the act and agreement of the parties, the law would 
not permit any one or more of them to deftroy the united pof- 


feflion without a fimilar univerfal confent®. But now by the ila- 


‘tutes 91 Hen. VIII. c. 1. and 32 Hen. VIll.c. 32. joint-tenants, 
either of inheritances or other lefs eftates, are compellable by 
writ of partition to divide their lands. 3. The jointure may be 


deftroyed, by deftroying the unity of zitle. As if one joint. tenant 


- alisnes and conveys his eftate to a third perfon : here the joint- 
tenancy is fevered, and turned into tenancy in common®*; for ‘the 
grantee and the remaining joint-tenant hold by different titles, 
(one derived from the original, the other from the’ fubfequent, 
grantor) though, till partition made, the unity of poffeflion conti-~ 
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nues. But a devife of one’s fhare by will is no feverance of the 
jointure : for no teftament takes effect till after the death of the 
teftator, and by fuch death the right of the furvivor (which ac- 
crued at the original creation of the eftate, and has therefore a 
priority to the other’) is already veited’. 4. It may alfo be de- 
ftroyed, by deftroying the unity of znteref?. And therefore, if 
there be two joint tenants for life, and the inheritance is pur- 
chafed by or defcends upon either, it is afeverance of the join- 
ture’: though, if aneftate is originally limited to two for life, and 
after to the heirs of one of them, the freehold fhall remain in join- 
ture without merging in the inheritance: becaufe, being created 
by one and the fame conveyance, they are not feparate eltates, 
(which is requifite in order to a merger) but branches of one en- 
tire eftate". In like manner, if a joint-tenant in fee makes a 
leafe for life of his fhare, this defeats thejointure!; for it de- 
ftroys the unity both of title and of intereft, And, whenever or 
by whatever means thejointure ceafes or is fevered, the right of 
farvivorfhip or jus accrefcend: the fame initant ceafes with it*. Yet, 
if one of three joint-tenants alienes his fhare, the two remaining 
tenants ftill hold their parts by joint tenancy, and furvivorthip!: 
and, if one of three joint-tenants releafes his {hare to one of his 
companions, though the joint-tenancy is deftroyed with regard 
to that part, yet the two remaining parts are ftill held in join- 
ture"; For they ftill preferve their original conftituent unities. 
But when, by an act or event, different interefts are created in 
the feveral parts of the eftate, or they are held by different titles, 
orif merely the pofleflion is feparated ; fo that the tenants have 
no longer thefe four indifpenfable properties, a famenefs of inte- 
reft, an undivided poffeflion, a title vefting at one and the fame 
time, and by one and the fame act or grant; the jointure is in 
ftantly diflolved. tre 
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Iw general it is advantageous for the joint-tenants to diflolve 
the jointure; fince thereby the right of furvivorfhip is taken away, 
and each may tran{mit his own part to his own heirs. Sometimes 
however it is difadvantageous to diflolve the joint-eftate: as if 
_ there be joint-tenants for life, and they make partition, this dif- 

folves the jointure ; and, though before they cach of them had 

an eftate in the whole for their own lives and the life of their 
- companion, now they have an eftate ina moiety only for their 
~ own lives merely ; andon the death of cither, the reverfioner 
- fhall enter on his moiety”. And therefore, if there be two joint- 
tenants for life, and one grants away his part for the life of his 
companion, it is a forfeiture’: for, in the firft place, by the fe- 
verance of the jointure he has given himfelf in his own moiety 
only an eftate for his own life; and then he grants the fame land 
for the life of another: which grant, by a tenant for his own 
life merely is a forfeiture of his eftate?; for it is creating an 
eftate which may by poffibility laft longer than that which he is 
legally entitled to. | | 


Ill. Aw eftate held in coparcenary is where lands of inherit- 
ance defcend from the anceftor to two or more perfons. It aries 

either by common law, or particular cuftom. By common law : 
as where a perfon feifed in fee-fimple or in fee-tail dies, and his — 
next heirs are two or more females, his daughters, fifters, aunts, 
coufins, or their reprefentatives; in this cafe they fhall all in- 
herit, as will be more fully fhewn, when we treat of defcents 
hereafter: andthefe co-heirs are then called coparceners; or, for 
brevity, parceners only’. Parceners by particular cuftom arewhere 
~ lands defcend, as in gavelkind, to all the males in equal degree, 
-as fons, brothers, uncles, &c’. And, in either of thefe cafes, 
all the parceners put together make but one heir; and have but 
one eftate among them’, | 
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Te properties of parceners are in fome refpects like thofe of 
joint-tenants; they having the fame unities of interef?, title, and, 
poffefjen.. They may fue and be fued jointly for matters relating 


to their own lands‘: and the entry of one of them fhall in fome 


cafes enure as the entry of them all‘. They cannot have an ac- 


tion of trefpafs againft each other: but herein they differ from 


joint-tenants, that they are alfo excluded from maintaining an 
action of wafte"; for,coparceners could at all times put a fop to 
any waite by a vee of partition, but till the ftatute of Henry the 
eighth joint-tenants had no fuch power. Parceners alfo differ 
materially from joint-tenants in four other points: 1. They al- 
ways claim by defcent, whereas joint-tenants always claim by 


purchafe. Therefore if two filters purchafe lands, to hold to them 
but joint-tenants” y and - 


ad their heirs, they are not parceners, 
hence it likewife follows, that no lands can Be held in coparce- 
nary, but eftates of inheritance, which are of a defcendible na- 
ture; whereas not only eftates in fee and in tail, but for life or 
years, may be held in joint-tenancy. 2. There is no unity of 
time neceflary to an eflatein coparcenary. For ifa man hath two 
daughters, to whom his eftate defcends in coparcenary, and one 


dies “before the other ; the fur viving daughter and the heir of the 


other , or, when bee are dead, their two: heirs, are ftill parce- 
ners’; the eftates velting in a of them at aifietent times, 
though it be the fame quantity of intereft, and held by the fame 
teeleae ae Parceners, though they have a unity, have not an en- 
Aieiy, OF intereft. They are properly intitled each to the whole 
of a diftin@ moiety* ; and of courfe theré is no jus accrefcendt, 
or fi urvivorfhip between them : for each part defcends feverally 
to their refpective heirs, though the unity of poileflion continues, 


Andas long as the lands eohonie in a courfe of defcent, and- 
united in Ratlafacn, fo long are the tenants thereof, whether male. 


or female, called parceners, But if the Bde a be once levered 
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by partition, they are no longer parceners, but tenants in feve- 
ralty; or if one parcener alienes her fhare, though no partition 


be made, then are the lands no longer held in coparcenary, but. 


in common’. 

“Parceners are fo called, faith Littleton’, becaufe they 
may be conftrained to make partition. And he mentions many 
methods of making it‘; four of which are by confent, and one 
_ by compulfion. The firfl is, where they. agree to divide the lands 
 4nto equal parts in feveralty, and that each fhall have fuch a de- 
terminate part. The fecond is, when they agree to chufe fome 
friend to make partition for them, and then. the fifters fall chufe 
each of them her part according to feniority of age; or other- 
wife, as fhall be agreed. The privilege of feniority is in this cafe 
perfonal ; for if the eldeft fifter be dead, her iffue fhall not chufe 
firft, but the next fifter. But, if an advowfon deicend in copar- 


oe 


cenary, and the fifters cannot agree in the prefentation, the eldett, 
and her iffue, nay her hufband, or her affigns,fhall prefent alone, 


before the younger’. And the reafon given is that the former 
privilege, of priority in choice upon a divifion, arifes from an ac 
_of her own, the agreement to make partition; and therefore is 
merely perfonal: the latter, of prefenting to the living, arifes 


from the act of the law, and isannexed not only to her perfon,_ 


but to her eftate alfo. A third method-of partition is, where the 
eldeft divides, and then fhe fhall chufe laft; for the rule of law 
is, cujus eff divifie, atterius ef? electio. The fourth mcthod is where 
the fitters agree to cait lots for their fhares. And thefe are the 


methods by confent. That by compulfion is, where one or more 


_+ fue outa writ of partition againf the others ; whereupon the 


- fheriff {hall go to the lands, and make partition thereof by the 
- werdict of a jury there impanneled, and aflign to each of the par- 
ceners her part in feveralty®. But there are fome things which 
| | are 
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are in their natureimpartible. The manfion-houfe, sais of 


eltovers, common of pifcary uncertain, or any other common 


-without itint, fhall not be divided; but the eldeft fifter, if the 


pleafes, fhall have them, and a he the others a reafonable fatifZ — 


faction in other parts of the inheritance: or, if that cannot be, 
then they fhall have the profits of the thing by turns, in the fame 
manner as they take the advowfon‘, 


TueReE is yet another confideration attending the eftate in 
coparcenary ; that if one of the daughters has had an eftate given 
with her in frankmarriage by her anceftor (which we may re- 


member was a fpecies of eftates-tail, freely given by a relation 


for advancement of his kinfwoman in marriage’) in this cafe, if 
yeils defcend from the /ame anceftor to her and her fitters in 

fee-fimple, fhe or her heirs fhall have no fhare of them, unlefs 
tie will agree to divide the lands fo given in frankmarriage i in 
equal pi boportion with the reft of the lands defcending®. This 
mode of divifion was known in the law of the Lombards’; which 


direct the woman fo preferred in marriage, and claiming her — 


fhare of the inheritance, mittere in confufum cum fororibus, quan- 
fum pater aut frater et dederit, quando ambulaverit ad maritum. 
With us it is denominated bringing thofe lands into hotchpot* ; 

which term I fhall explain in the very words of Littleton!: “ it 
 feemeth that this word, hotchpot, is in Englith, a pudding ; 
“© for ina puddingis not commonly put one thing alone, but one 
*¢ thing with other things together.”’. ay, this houfewifely meta- 
phor our ancefiors meant to inform us”, that the lands, both 
thofe given in frankmarriage and thofe defcending in fee-fimple, 


thould be mixed and blended together, and then divided in equal © 


portionsamong all the daughters. But this was left to the choice 
of the donee in frankmarriage; and, if fhe did not chufe to put 


her lands in hotchpot, fhe was prefumed to be fufficiently provi- 


ded 
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ded for, and the reft of the inheritance was divided among 
her other fitters. The law of hotchpot took place then only, 
when the other lands defcending from the anceftor were fee- 
fimple ; for, if they defcended in tail, the donee in frankmarriage 
was entitled to her thare, without bringing her lands fo given into 
hotchpot®. And the reafon is, becaufe lands defcending in fee- 
fimple are diftributed by the policy of law, for the maintenance 
ofall the daughters; and, if one has a fufficient provifion out of 
the fame inheritance, equal to the reft, itis not reafonable that 
fhe fhould have more: but lands defcending in tail, are not dif- 
tributed by the operation of law, but by the defignation of the 
giver, per formam dont; it matters not therefore how unequal 
-. this diftribution may be. Alfo no lands, but fuch as are given 
in frankmarriage, fhall be brought into hotchpot; for no others 
are looked upon in law as given for the advancement of the wo- 
man, or by way of marriage-portion®, And therefore, as gifts im 
frankmarriage are fallen into difufe, I fhould hardly have men- 
tioned the law of hotchpot, had not this method of divifion been 
revived and copied by the ftatute for diftribution of perfonal 
eftates, which we fhall hereafter confider at large. 


T He eftatein Ca envy may be difolved, either by partition, 
which difunites the pofleflion; by alienation of one parcener, 
which difunites the title, and may difunite the intereft; or by 
_ the whole at laft defcending to and vefting in one fingle perfon, 

which brings it toan eftate in feveralty. 


1V. TENANTs in common are fuch as hold by feveral and 
_ diftinct titles, but by unity of poffeffion ; becaufe none knoweth 
his own feveralty, and therefore they alloccupy promifcuoully *, 
This tenancy therefore happens, where there is an unity of poi- 
{eflion merely, but perhaps an entire difunion of interéft, of title, 
and of time. For, if there be two tenants in common of lands, 
one may hold his part in fee-fimple, the other in tail, or for life ; 

Pies | fo 
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fo that there is no neceflary unity of intereft: one may hold by 
defcent, the other by purchafe; or the one by purchafe from A, 
the other by purchafe fiom B ; fo that there is no unity of title: 
one’s eftate may have been vetted fifty years, the other’s but yet- 
terday; fo thereis nounity-of time. The only unity there is, 
is that of pofleflion ; and for. this Littleton gives the true reafon, 
becaufe no man can certainly tell which partishisown: other- 
wife even this would be foon deitroyed. 


TrNANcY in common may be created, either by the de- 
firuction of the two other eftates, in joint-tenancy and coparce- 
nary-or by fpecial limitation in a deed. By the deftruétion of 
the two other eftates, I mean fuch deftruction as does not fever. . 
the unity of pofleflion, but only the unity of title or intereft. 
ASS it one or two joint-tenants in fee alienes his eftate for the 
life of the alienee, the alienee and the other joint-tenant are te- 
nants in common: for they now have feveral-titles, the other 
joint-tenant by the original grant, the alienee by the new aliena- 
tion’; and they alfo have ieveral interefts, the former joint- 
tenant in fee-fimple, the alience for his own life only. So, if one 
‘oint-tenant gives his part to A in tail, and the other gives his to 
B in tail, the donees are tenants in common, as holding by dif- 
ferent titles and conveyances’. If one of two parceners alienes, 
the alience and the remaining parcener are tenants.in common’ ; 
becaufe they hold by different titles, the parcener by defcent, the 
‘ alienee by purchafe. So likewife, if there be a grant to two men, 
or two women, and the heirs of their bodies, here the grantees. 
{hall be joint-tenants of the life-eftate, but they fhall have feve- 
ral inheritances ; becaufe they cannot poilibly have one heir of- 
their two bodies, as might have been the cafe had the limitation 
‘been toa man and woman, and the heirs of their bodies begotten‘ : 
and in this, and the like cafes, their ifiues fhall be tenants in 
common; becaufe they muft claim by different titles, one asheir , 
of A, and the other as heir of B; and thofe too not titles by 

, ie re: purchafe, 
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purchafe, but defcent. In fhort, whenever an eftate in joint- 
tenancy or coparcenary is diffolved, fo that there be no partition 


made, but the unity of poffeflion continues, it is turned into a 
tenancy in common. 


‘ A TENANCY in common may alfo be created by exprefs li- 
mitation in a deed: but here care mutt be taken not to infert 
words which imply a joint eftate:; ; and then if lands be given to 
two or more, and it be not joint- ‘tenancy, it muit be a tenancy 
an common. But the law is‘apt in it’s dee GAS Ea to favour 
_‘joint- -tenancy rather than tenancy in common"; becaufe the di- 
vilible fervices iffuing from land (as rent, &’c.) are not divided, nor 
the entire fervices (as fealty) multiplied, by joint-tenancy, as they 
muit neceflarily be upon a tenancy incommon. Land given to 
’ two, to be holden the one moiety to one, and the other moiety 
to the other, is an eftate in common”; and, if one grants to an- 
other oat his land, the grantor and grantee are alfo tenants in, 
common”: becaufe, as has been before’ obferved, joint-tenants 
do not Pike by diftinct halves or moieties; and by fuch grants 
the divifion and feveralty of the eftate is fo plainly exprefled that 
it is impoflible they fhould take a joint intereft in the whole: of 
the tenements. But a devife to two perfons, to hold jsoznily 
and feverally, is a joint-tenancy ; becaufe that is implied in the 
word “ jointly,” even though the word “feverally”” feems to im- 
_ ply the direct reverfe*: and an ‘eftate given to A and B, equally 
to be divided between them, though in Bes it hath Heer faid ta 
be a joint: tenancy’, (for it implies no more than the law has 
annexed to that eftate, viz. | yet in wails it is cer- 
‘tainly atenancy in common‘; becaufe the devifor may be pre 
famed to have meant what is nok beneficial to both the devices. 
though his meaning is imperfettly exprefled. And this nicety in 
the wording of grants makes it the moft yfual as well as the fafeft 
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way, when a tenancy in common is meant to be created, to add 
exprefs words of exclufion as well asdefcription, and limit the eftate 
to Aand B, to hold as tenants in common, and not as joint-tenants. 


As to the incidents attending a tenancy in common; tenants 
in common (like: joint- ae) are compellable by the itatutes 
of Henry Viti and William III, before-mentioned’‘, to make par- 
tition of their lands; which they were not at common law. They 
properly take by diftinct moieties, andhave no entirety of intereft; 
and therefore there is no furvivorfhip between tenantsin common, 
Their other incidents are fuch as merely arife from the unity of 
pofieflion; and aretherefore the'fame as appertain to joint-tenants 
merely upon that account: fuch as being liable to reciprocal ac- 
tions of waite, and of account, by the flatutes of Weftm. 2. c. 22, 
and. 4 Ann. c, 16, For by the common law no tenant in common 
was liable to account to his companion for embezzling the profits 
of the eftate’; though if one actually turns the other out of 
- poileflion, an action of ejectment will lie againft him’, But, as 
for other incidents of joint-tenants, which arife from the privity 
of title, or the union and entirety of intereft, (fuch as joining 
or being joined in actions®, unlefs in the cafe eR a fome intire 


or Bdivwine thing is to be recovered") thefe are not applicable — 


to tenants in common, whofe interefts are diftinc, and whofe 
titles are not joint but feveral, 


ri 


Es TATES in common can only be dijolued two ways: 1. By 
uniting all the titles and intereits in one tenant, by pur chafe or 
otherwife ; which brings the whole to one feveralty : 2 By ma- 
king partition between the feveral tenants in common, which 
gives them all refpective feveralties. For indeed tenancies in coms 
mon differin nothing from fole ettates, but merely in the biend- 
ing and unity of pofleflion. And this finifhes our enquiries with 
refpect to the nature of effates, : 
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CHAPTER THE THIRTEENTH, 


“Orrar TITLE ro THINGS REAL, 


IN GENERAL. 


— HE foregoing chapters having been principally employed in 
B defining the nature of things real, in defcribing the tenures 
by which they may be holden, and in diftinguifhing the feveral 
kinds of effate or intereft that may be had therein, I come now 
to confider, laftly, the #t/¢ to things real, with the manner of ac- 
quiring and lofingit. A title is thus defined by fir Edward Coke’, 


fitulus eff jufia caufa poffidendi id quod nofirum eff; or it is the 


means whereby the owner of lands hath the juft pofleffion of his 
property. | ee 

TueRe are feveral ftages or degrees requifite to form a coms 

plete title to lands and tenements. We will confider them in a 
progreflive order. . 


I. Tue lowe and moftimperfe& degree of title confifts in 


» the mere naked poffefion, or actual occupation of the eftate; with- — 


~ outany apparent right, or any fhadow or pretence of right, to 
hold and continue fuch pofleffion. ‘This may happen, when one 
man invades the poffeflion of another, and by force or furprize 
turns him out of the occupation of his lands; which is termed 


_adifeifin, being a deprivation of that actual feilin, or corporal | 


Aa2 freehold 
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freehold of the lands, which the tenant before enjoyed. Or it 
may happen, that after the death of the anceftor and before the 
entry of the heir, or after the death of a particular tenant and 
before the entry of him in remainder or reverfion, aftranger may 
contrive to get pofleflion of the vacant land and hold out him 

that hada rightto enter. In all'which cafes, and many others 
that might o here fuggefted, the wrongdoer has only a mere 


‘naked poffefion, which the ate iis owner may put an end to, 


by a variety of legal remedies, as will more fully appear in the 
third book of thefe commentaries, But in the mean time, till 


iome att be done Bry the rightful owner to deveft this pofleflion: 


and affert his title, fuch a¢ wa polleffion is, prima facie, evidence 
of alegal title in the pofieflor; and it may, by length of time, 
and negligence of him who hath the right, by degrees ripen into 
a perfect ‘and indefeafible title. And, at all events, without fuch 
actual potlefion no title can be completely good. 


ll. Tue next ftep to a good and perfett title is the right of 
polfejfion, which may refidein one man; while the adtual poffef- 
fion is either in himfelf orin another. Forifa man be diffeifed, 
or otherwile kept out of pofleflion, by any of the means before- 
mentioned, though the,acfwal pofleflion be loft, yet he has. full 
remaining in him we right of potleflion ; ; and may exert it when- 
ever he Ehinké proper, by entering upon the difleifor, and turning ~ 


him out of that occupancy which he has fo illegally gained. But 


+H. 


this right of pofleffion is of two fort: an apparent right of pof- 
ion! which may be defeated by proving a better ; nd an ac- 


tual right of pofleflion, which will ftand the teit againft all op- 
‘ponents. Thus if the diffeifor, or other wrongdoer, dies pofleffed 


of the land whereof he fo became feifed by his own unlawful 


act, and the fame defcends to his heir ; now by the common law ' 


the heir hath obtained an apparent right, though the a@ual right 


of pofleffion refides in the perfon diffeded : ; andit fhall not be 


lawful for the per‘fon difleifed to deveft this apparent right by 


mere entry or other act of his own, but only by an action at law, 
/ | For, 


® Litt. §. 389. 


% 


~ 


f 


Ch. 13. | of THinc Sear, ie te; ( 


For, until thecontrary be proved by legal demonftration, the 
law will rather prefume the right to refide in the heir, whofe 
anceftor died feifed, than in one who has no fuch prefumptive 
evidence tourge in his own behalf. Which doétrine in fome 
meafure arofe from the principles of the feodal law, which, after 
feuds became hereditary, much-favoured the right of defcent; 
in order that there might be a perfon always on the {pot to per- 
form the feodal duties and fervices’ : and therefore, when a feu- . 
‘datory died in battle, or otherwife, it prefumed always that his 
‘children were entitled to the feud, till the right was otherwife 
determined by his fellow-foldiers and fellow-tenants, the peers 
of the feodatcourt. Butif he, who hasthe actual right of pof- 


feflion, puts in his claim and brings his action within a reafon- | 


able time, and can prove by what unlawful means the anceftor 
became feifed, he will then by fentence of law recover that pof- 
feffion, to which he. hath fuch actual right. Yet, if he omits to 
brittg this his pofleflory action within a competent time, his ad- 
verfary may imperceptibly gain an actual right of poflettion, in 
confequence of the other’s negligence. And by this, and certain 
other means, the party kept out of pofleflion may have nothing 
left in him, but what we are next to {peak of; wz. 
Il. Tue mere right of property, the sus proprietatis, without 
either poffeffion or even the right of pofleilion. ‘This 1s frequently 
fpoken of in our books under the name of the mere rigdt, gus 
merum, and the eitate of the owher isin fuch cafes faid to be to- 
tally devefted, and put to @ right’. A perfonin this fituation 
may have the'true ultimate property of the lands in himfelf: but 
by the intervention of certain circumftances, either by his own 
negligence, the folemn act of his anceftor, or the determination 
’ of a court ofjultice, the prefumptive evidence of that right is 
ftrongly in favour of his antagonift; who has thereby obtained _ 
the abfolute right of pofleflieon. As, in the firft place, if a per- 
fon diffeifed, or turned out of pofleflion of his eftate, neglects to 
purfue his remedy within the time limited by law: by this means 
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the diffeifor or his heirs gain the a€ual right of pofleffion: for ~ 


the law prefuumes that either he had a good. right originally, in 
virtue of which he entered on the lands in queition, or that fince 
fuch his entry he has procured a fufficient title; and therefore, 


after fo long an acquiefcence, the law will not faffer his pofieffion. 


to be difturbed without enquiring into the abfolute right of pros 
perty. Yet, fill, if the perion diffeifed or his heir hath the true 
right of property remaining in himfelf, his eftate is indeed faid 
to be turned into a mere right; but, by proving fuch his better 
right, he may at length recover the lands. Again; 1f a tenantin 
tail difcontinues his eftate-tail, by alienating the lands to a ftran- 
_ gerin fee, and dies; here the iffue in tail hath no right of po/ 
Jejjon, independent of the right of property: for the law pres 
fumes prima facie that the anceftor would not difinherit, or ats 
tempt to difinherit, his heir, unlefs he had power fo to do; and 
therefore, as the anceftor had in himfelf the right of pofleflion, 
and has transferred the fame to a itranger, the law will not pers 
mit that poffeffion now to be difturbed, unlefs by fhewing the 
abfolute right of property to refide in another perfon.! The heir 
therefore in this cafe has only a mere right, and muft be ftrictly 
held to the proof of it, in order to recover the lands. Lafily, 
if by accident, neglect, or otherwife, judgment is given for ei- 
ther party in any pofefory action, (that is, fuch wherein the right 
of pofieflion only, and not that of property, is contefted) and 
the other party hath indeed in himfelf the right of property, 
this is now turned to a mere right; and upon proof thereof in a 


fubfequent action, denominated a.writ of right, he thall recover 
his feifin of the lands. . 


Tuus, if a difleifor turns me out of poffefion of my lands, 
he thereby gains a mere naked poffefion, and I fill retain the right 
of polffeffion, and right of property. (ft the diffeifor dies, and the 
lands defcend to his fon, the fon gains an apparent tight of po/- 


 feffion; but I till retain the adfual right both of poffeffion and pro- | 
_ perty. WU Lacquiefce for thirty years, without bringing any ac- 


tion to recover poffeflion of the lands, the fon gains the actual 
; | | right 
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right of poffeffion, and 1 retain nothing but the mere right of pro- 

perty. And even this right of property will fail, or at leaft it will 


be without a remedy, unlefs I purfue it within the fpace of fixty | 


years. So alfo if the father be tenant in tail, and alienes the 
eftate- tail to a ftranger in-fee, the alienee thereby gains the right 
of pofefien,and the fon hath only the mere right or right of property. 
And hence it will follow, that one man may have the poffe/fion, 
another the right of poffeffion, andja third the right of property. 
For if tenant in tail enfeoffs A in fee-fimple, and dics, and B 
diffeifes A; now B will have the pojfeffion, A the right of poffe/- 
fron, and the iffue in tail the right of property: A may recover 


the poffefion, againft B; and afterwards the iffue in tail may evid 


A and unite in himfelf the poffeflion, the right of poffeflion, 
and alfo the right of property, In which union confitts, 


IV. A compLerTe title ta lands, tenemert', and heredita~ 
ments. For it 1s an antient maxim of the law’, that no title is 
completly good, unlefs the right of poileflion be joined with the 
right of property; which right is then denominated a double 
tight; jus duplicatum or droit droit'. And when to this double 
right the actual poffeffion is alfo united, when there is, according: 


- then only, is the title completely legal. 
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CHAPTER THE FOURTEENTH. 


Or TITLE sy DESCENT. 


BY IE feveral gradations and ftages, requifite to form a coms 
3 = picte title to rides: tenements, and hereditaments, having | 
| oe briefly ftated in the preceding chapter, we are next to con- 
i fider thefeveral manners, in which this complete title (and therein 
ih principally the right of propriety) may be reciprocally loft and ac- 
é 
ae quired : whereby The dominion of things real is either continued, | - 
or transferred from one man to icthen . And here we mutt fir : 
of all obferve, that (as gain and lofs are terms of relation, and ’ 
ofa reciprocal nature) by whatever method one man gains an | 
eftate, by that fame method or it’s correlative fome other man 7 
has loft it. As where the heir accquires by defcent, the anceftor 
has aan loft or abandoned the eftate'by his death: where the 
lord gains land by efcheat, the eftate of the tenant is firft of all — 
Toft bb the natural or legal extinétion of all his hereditary blood: 
where aman gains an intereft by occupancy, the former owner 
has previoufly relinquifhed his right of poffeflion : where one 
man claims by prefcription or immemorial ufage, anotherman =| 
has either parted with his right by ah antient and now forgotten 7 
grant, or has forfeited it by y the fupinenefs or neglect of himfelf 7 
ond his anceftors for ages ; and fo, in cafe of forfeiture, the tenant 4 
by his own itCtebd Ole or neglect has renounced his intereftin 7 
the eftate; whereupon it devolvesto that perfon who by law may ¥ 
take advantage of fuch default: and, in alienation by common 
affurances, the two confiderations of lofs and accquifition are fo _ 
interwoven, —| 


peek, 
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interwoven, and fo conftantly contemplated together, that we 
never hear of a conveyance, without atonce receiving the idea.as 
well of the grantor as the grantee. , 


‘Tue methods therefore of acquiring on the one hand, and of 
lofing on the other, a title to eftates in things real, are reduced 
by our law to two: defcent, where the title is vefted in a man 


by the fingle operation of law; and purcha/e, where the title is_ 


vetted in him by his own act or agreement’. 


Descent, or hereditary fucceflion, is the title whereby a 
man on the death of his anceftor acquires his eftate by right of 
repretentation, as his heir at law. An heir therefore is he upon 
whom the law cats the eftate immediately on the death of the 
anceftor , and an eftate, fo defcending to the heir, is in law called 
the inheritance. 


Tue doétrine of defcents or law of inheritances in fee-fimple, 


‘isa point of the higheitimportance ; and is indeed the principal 


object of the laws of real property in England. All the rules re- 


_ lating to purchafes, whereby the legal courfe of defcents is broken 


and altered, perpetually refer to this fettled law of inheritance, ~ 


as a datum or firft principle univerfally known, and upon which 
their fubfequent limitations areto work. Thusa gift in tail, or 
to a man and the heirs of his body is a limitation that cannot 
be perfectly underfiood without a previous knowlege of the law 
of defcents in fee-fimple. One may well perceive, that this 1s 
an eftate confined in its defcent to fuch heirs only of the donee, 
as have fprung or fhall {pring from his body ; ‘but who thofe heirs 


are, whether all his children both male and female, or the male — 


only, and (among the males) whether the eldeit, youngelt, or 
other fon alone, or all the fons together, fhall be his heir; this 
is a point, that we mutt refult back to the ftanding law of defcents 


in fee-fimple to be informed of. 
Vor. U. Bb In 
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Iw order therefore to treat a matter of this univerfal confe- 
quence the more clearly, I {hall endeavour to lay afide fuch mat- 
ters as will only tend to breed embaraffment and confulion in our 
enquiries, and fhall confine myfelf entirely to this one object. I 
{hall therefore decline confidering at prefent who are, and who 
are not capable of being heirs; referving that for the chapter of 
efcheats. \fhall alfo pafs over the frequent divifion of defcents, - 
in thofe by cu/ffom, flatute, and common law: for defcents by 
particular cuftom, asto all the fons in gavelkind, and to the youngelt 
in borough-englith, have already been often’ hinted at, and may 
alfo be incidentally touched upon again; but will not make a fe- 
parate confideration by themfelves, in a fyftem fo general.as the 
prefent: and defcents by /fatute, or fees-tail per formam doni, 1n 
purfuance of the ftatute of Weftminiter the fecond, have alfo been 
already® copioufly handled ; and it has been feen that the defcent 
in tail is reftrained and regulated according to the words of the 
original donation, and does not intirely purfue the common law 
doétrine of inheritance ; which, and which only, it will now be 
our bufinefs to explain. 


Awp, as this depends not a little on the nature of kindred, 
and the feveral degrees of confanguinity, it will be previoufly 
neceflary to ftate, as briefly as poflible, the true notion of this 
kindred or alliance in blood*. 


ConsanGuiniTry, or kindred, is defined by the writers on 
thefe fubjects'to be “ vinculum perfonarum ab eodem ftipite defcen- 
‘6 dentium ;”? the connexion or relation of perfons defcended from 

“the fame ftock or common anceftor. This confanguinity is either 
lineal, or collateral. | | | 
is : lb. NEA 


b See Vol. I. pag. 74, 75. Vol. II. *° of confanguinity, and the confequences re- 

pag. 83. 85. fulting from a right apprehenfion of it’s ma- 

Wie, See, pag. 142, Oe. ture, fee an effizy on collateral confangutnity, in 
d Fora fuller.explanation of the doGtrine the fir volume of law traéts. Oxon. 1764. 8°. 


Gai 


eet 


2 
i 


: > ‘ oh ; ” 5 mY 
iz OD eae ine” 2 ; ie | 
Gh.cra Wer bleh NGS, 2 ht 298 4 
heel INE AL confanguinity is that which fubfifts between per- | 
fons, of whom one is defcended in a direct line from the other: p | 
as between John Stiles (the propofitus in the table of confangut- ‘7 
Rt 


nity) and his father, grandfather, great-grandfather, and fo up- 
wards in the direct afcending line; or between John Stiles and a 
his fon, grand{on, great-grandion, and fo downwards in the di- .) 
rect defcending line. Every generation, in this lineal direct con- | 
fanguinity, conftitutes a different degree, reckoning either up- 

watds or downwards: the father of John Stiles is related to him : 
in the firft degree, and fo likewife is his fon: his grandfire and Ml 
erandfon in the fecond ; his great-grandfire, and great grandion ’ 
*n the third. This is the only natural way of reckoning the de-_ 
erees in the direct line, and therefore univerfally obtains, as well 
in the civil’, and cannon‘, asin the common law’, } 


@ 


Tue dorine of lineal confanguinity is fufliciently plain and 
obvious, but itis at the firft view aftonifhing to confider the num- 
ber of lineal anceftors which every man has, within no very ereat 
number of degrees: and fo many different bloods® is a man faid 
to contain in his veins, as he hath lineal ancettors. OF thefe he 
hath two in the firft afcending degree, his own parents ; he hath > 
four in the fecond, the parents of his father-and the parents of. 
“hismother; he hath eight in the third, the parents of his two - a aoe 
grandfathers and two, grandmothers ; and by the fame ruleof iia 
_ progreffion, he hath an hundred and twenty eight inthe feventh ; |) Ss 
a thoufand and twenty four in the tenth; and at the twentieth © ~ ; || (je 
degree, or the diftance of twenty generations, every man hath at fener yea 
abovea million of anceftors, as common arithmetic will demon- Mth Acteammetiatie 
- firate!. This lineal confanguinity, we may obferve, falls ftridily. .); oe 
“within the definition of vinculum perfonarum ab eodem fhipite ‘de> > EB ey 
Ye Ci ina Bb2 cendentitm oe | estas 
€ Ff. 38. 10, 10, | are unacquainted with the encreafing aac! o. | q ; we Fl 3 be as : 
f Decretal. 1. q, tit. 14. , of progrefive numbers; but is palpably Bf Abie ae ions, 
g Co. Litt. 23. evident from the following table of ©a geer. - 4 “ pact ; < ae 
~h Did. ir. netrical progreflion, in which the firft term: ae 
i This will feem furprifing to thofe who is, and the denominator alfo 2-or, 10° i 
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cendentium ; fince lineal relations are fuch as defcend one from 
the other, and both of courfe from the fame common anceftor, | 


‘i 


CoLLATERAL kindred anfwers to the fame defcriptions : 
collateral relations agreeing with the lineal in this, that they de- 


fcend from the fame ftock or anceftor; but differing in this, that 


they do not defcend from each other. Collateral kinfmen are fuch 
then as lineally fpring from one,and the fame anceftor, who is 
the /lirps, or root, the /pes, trunk, or common ftock, from 


_wheace thefe relations are branched out. As if John Stiles hath 


two 
peak more intelligibly, it is evident, for at every remove, becaufe cach of our an- 
that each of us has two anceftors in the frit ceftors has alfo two immediate anceftors of 
degree; the number of whom is doubled his own. 
Lineal Degrees. Number of Anceficrs. 
I eee 
2 ae 4 
3 a 8 
4 pecaebs. SS 
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A fhorter method of findingthe number of — 4, the number of anceftors at two; 256 is 


anceftors at any even degree is by fquaring the fquare of 163 63526 of 2563 and the 
the number of anceftors at half that nnm- number of anceftors at go degrees would be 
ber of degrees. Thus 16 (the number of the fquare of 1048576, or upwards ofa 
anceftors at foWr degrees) is the fquare of \ million millions, a af ; 
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two fons, who have each a numerous iffue ; both thefe iffues are 
lineally defcended from John Stiles as their common anceftor; 
and they are collateral kinfmen to each other, becaufe they are 
all defcended from the common anceftor, and all have a portion 


of his blood in their veins, which denominates them con/anguineos. 


"We mutt be careful to remember, that the very being of col- 
lateral confanguinity confifts in this defcent from one and the fame 
- common anceftor. Thus Titius and his brother are related ; why? 
becaufe both are derived from one father: Yz/zws and his firft 
coufin are related; why? becaufe both defcend from the fame 
grandfather: and his fecond coulin’s claim to confanguinity is 
this, that they both are derived from one and the fame great- 
grandfather. In fhort, as many anceficrs as aman has, fo many 
common ftocks he has, from which collateral kinfmen may be 
derived. Andas weare taught by holy writ, that there is one 
couple of anceftors belonging to us all, from whom the whole 
race of mankind is defcended, the obvious and undeniable confe- 
quence is, that all men are in fome degree related to each other. 
For indeed, if we only fuppofe each couple of our anceftors 
to have left, one with another, two children; and each of thofe 
children on an average to have left two more; (and, without fuch 


a fappofition, the human fpecies muft be daily diminithing) we 


fhall find that all of us have now fubfifting near two hundred and 
feventy millions of kindred in the fifteenth degree, at the fame 
diftance from the feveral common anceitors as ourfelves are; be- 

fides thofe that are one or two defcents nearer to or farther from 
‘the common ftock, who may amount toas many more*®. And, 
if this calculation fhould appear incompatible with the number 
of inhabitants on the earth,it is, becaufe; by intermarriages among 
the feveral defcendants from the fame anceftor, a hundred or a 


thoufand modes ofconfanguinity may beconfolidatedin one perfon, 


or he may be related to us a hundred or a thoufand differént Ways. 


THE 

k This will fwell more confiderably than inthe firf{ degree, who makes; together 
the former calculation : for, here, though with the propofitus, the two defcendants from 
the firft term is but 1, the denominator is the firft couple of anceflors ; and in every 
43; that is, there is ove kinfman (a brother) ether degree the number of kindred muft 
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Tues method of computing thefe degrees in the canon law’, 
which our law has adopted”, is as follows. We begin at the 
common anceltor, and reckon downwards; and in whatfoever | 
degree the two perfons, or the molt remote of them, is diftaht 7 

from. @ 


be the guadruple ofthofe in the degree which 
immediately precedes it. 


in which the. anceftors encreafe upwards : 
but we have feen that the anceftors encreafe 
in a duplicate ratio: therefore the defcend- 
ants muft encreafe in a double duplicate, 
that is, in a quadruple, ratio. 


For, fince each 

couple of anceftors has two defcendants who 
ier ie in a’ duplicate ratio, it will follow 
that the ratio, in which all the defcendents 
encreafe downwards, muft be double to that 


y, Collateral Degrees, 
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Number of Kindred. 
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to 262144, or the fquare of g1r2. And if 
we will be atthe trouble to recolleét the. 
{tate of the feveral families within our own 


This calculation may alfo be formed by a 
more compendious procefs, viz. by fquaring 
the couples, or half the number, of ancef- 


tors at any given degree; which will far- 
nifh us with the number of kindred we have 
in the fame degree; at equal diftance with 
ourfelves from the common ftock, befides 
thofe at unequal diftances. Thus, in the 
tenth lineal degree, the number, of anceftors 
is ro74; it’s half, or the couples, amount 
to 5123 the number of kindred in the 
‘tenth collateral degree amonuts therefore 


knowlege, and obferve how far they agree 
with this account ; that is, whether, on an 
average, every man has not one brother or 
fifter, four firft coufins, fixteen fecond cou- 
fins, and foon; we fhall find that the pre- 
{ent calculation is very far See heing overs 
charged. 

1 Decretal. 4. 14. 3 & 9. 
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from the common anceftor, that is the degree in which they ; : = ae 
are related to each other. Thus Titivs and his brother are re- [| 
lated in the firft degree; for from the father to each of them is . 
counted only one: Yitius and his nephew are related in the fecond 1 
degree; for the nephew is two degrees removed frofn the com- 
mon anceftor; viz. his own grandfather, the father of 7ifius. Or, 
(to givea more iuftrious inftance from our Englifh annals) king 5 
Sieury the feventh, who flew Richard the third in the battle of | 
Bofworth, was related to that prince in the fifth degree. Let the i 
- propofitus therefore in the table of confanguinity reprefent king 
Richard the third, and the clafs-marked (¢ ) king Henry the fe- 
wenth. Now their common ftock or anceftor was king Edward 
the third, the adavus in the fame table, from him to Edmond 
" duke of York, the proavus,is one degree; to Richard earl of 
_ Cambridge, the avus, two; to Richard duke of York, the pater, 
three; toking Richard the third, the propofitus, four: and from : 
king Edward thethird to John of Gant (a) is one degree; to John 
earl of Somerfet (6) two ; to John duke of ‘Somerfet (c) three; to 
Margaret counte/s of Richmond (5) four; to king Henry the fe- 
venth (e) five. Which laft mentioned prince, being the fartheft 
removed from the common ftock, gives the denomination to the 
__ degree of kindred in the canon and municipal law. Though ac= 
cording to the computation of the civilians, ( who count upwards, 
from either of the perfons related, to the common ftock, and 
then downwards again to the other ; reckoning a degree for each 
perfon both afcending and defcending) thefe two princes were 


related in the ninth degree: for fromking Richard the third to a ce ee 
Richard duke of York is one degree; to Richard earl of Cam- | fe Sey con 
a fephstuts dp 


bridge, two; to Edmond duke of York, three; to king Edward 
the third, the common anceftor, four; to John of Gant, five ; 
to John earl of Somerfet, fix; to John duke of Somerfet, feven ; | 
to Margaret countefs of Richmond, eight; to king Henry the 


feventh, nine’. 
* ie TAR es 
e “ \ 
hai y See the table of confanguinity annexed 3 the canonifts inclufive; the former being 
wherein all the degrees of collateral kind- diftinguifhed by the numeral letters, the 
réd to the propofitus are computed, fo far as latter by the common ciphers. 


_ the tenth of the civilians and the feventh of 
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Tue nature and degrees of kindred being thus in fome mea- 
fure explained, I thall next proceed to lay down a feries of rules, 
or canons of inheritance, according to which eftates are tranf- 
mitted from the anceftor to the heir; together with an explana- 
tory comment, remarking their or iginal *, progrefs, the reafons 


upon which they are founded, and in fome cafes their agreement . 
with the laws of other nations. 


I. Tue firft rule is, that inheritances {hail lineally defcend to 
the iffte of the perfon lait actually feifed, in infinitum; but thall 


never lineally afcend. 


To explain the more clearly both this and the fubfequent 


rules, it muft firft be obferved, that by law no inheritance can * 


veft, nor can any perfon be the actual complete heir of another, 
till the anceftor is previoully dead. Nemo eff haeres viventis. Be- 
fore that time the perfon who is next in the line of fucceffion is 
called an heir apparent, or heir pr elumptive. Heirs apparent are 
fuch, whofe right of inheritance is indefeafible, provided they 
outlive the Pee ; as the eldeft fon or his iffue, who muft by 
the courfe of the common law be heirs to the father whenever 
he happens to die. 


ceftor fhould die immediately, would in the prefent circuftan- 


ces of things be his heirs; but whofe right of inheritance may > 


be ch by the contingency of fome nearer heir being born: 
asa brother, or nephew, whofe prefumptive fuccefiion may be 
deitroyed by the birth of a child ; or a daughter whofe prefent | 
hopes may be hereafter cut off by the birth of a fon. Nay, even 
if the eftate hath defcended, by the death of the owner, to fuch 
brother, or nephew, or daughter; in the former cafes the eftate 


_ fhall be devefted and taken away by the birth of a pofthumous 
child; and, in the latter, it {hall allo be totally develted by the - 
“birth ofa pofthumous fon®. 


We 
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W « muftalfo remember, that no perfon can be properly fuch 
an anceftor, as that an inheritance in lands or tenements can be 
derived from him, unlefs he hath had actual feifin of fuch lands, 
either by his own entry, or by the pofle fion of his ownor his 
anceftor’s leflee for years, or by receiving rentfrom a leffee of the 
_ freehold? : or unlefs he hath had what is equivalent to corporal 
 feifin in hereditaments that are incorporeal; fuch as the receipt 
_ of rent, a prefentation to the church in cafe ofan advowfon’, and 
the like. But hetfhall not be accounted an anceftor who hath 


had only a bare right or title to enter or be otherwife feifed. And. 


therefore all the cafes, which will be mentioned in the cpaetent 
chapter, are upon the fuppofition that the deceafed (whofe inhe- 
ritance is now claimed) was the laft perfon actually feifed thereof. 
For the law requires this notoriety of pofleflion, as evidence that 
the anceftor had that property in himfelf, which is now to be 
tranfmitted to his heir. Which notoriety hath fucceeded in the 
place of the antient feodal inve fiture, whereby, while feuds were 
_ precarious, the vafal on the defcent of lands was formerly admit- 
ted in the lord’s court (as is ftill the practice in Scotland) and 
there received his feifin, in the nature of a renewal of his ancef- 
tors grant, in the prefence of the feodal peers: till at length, 
_when the right of fucceflion became indefeafible, an entry on any 
«part of the iid within thecounty (which if difputed was after- 
wards to be tried by thofe peers) or other notorious poffeflion, 
was admitted as equivalent tothe formal grant of feifin, and made 
the tenant capable of tranimitting his eftate by deteene erie 
feifin therefore of any perfon, thus underftood, makes him the 
root or ftock, from which all future inheritance by right of blood 
muft be derived: which is very rela Seto in this maxim, 
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Wu w therefore a perfon dies fo feifed, the inheritance firft 
goes to his iflue: asif there be Geoffrey, John, and Matthew, 
grandfather, father and fon; and John purchafes land and dies ; 
his fon Matthew fhall fucceed him as heir, and not the grand- 
father Geoffrey ; to whom the land fhall never afcend, but — 
rather eicheat to the lord’. 


Tuts rule, fo far as it is affirmative and relates to lineal de- 
{cents, is almoft univerfally adopted by all nations; and it feems 
founded ona principle of natural reafon, that (wheneveraright of 
property tranfmiflibletoreprefentatives is admitted) the pofleflions 
of the parents fhould go, upon their deceafe, in the firft place to 
their children, as thofe to whom they have given being, and for 
whom they are therefore bound to provide. But the ieentiye 
branch, or total exclufion of parents and all lineal anceftors from 
fucceeding to the inheritance of their offspring, is peculiar to our 
own laws, and fuch as have been deduced from the fame original. - 
For, by, the Jewith law, on failure of iffue the father fucceeded 
to the fon, in exclufion of brethren, unlefs one of them married 
the widow and raifed up feed to his brother. And, by the laws 
of Rome, in the firft place the children or lineal defcendants 
were preferred ; and, on failure of thefe, the father and mother 
or lineal afcendants fucceeded together with the brethren and fif- 
ters’; though by the law of the twelve tables thdm other was 
originally, on account of her fex, excluded”. Hence this rule of 
our laws has been cenfured and declaimed againit, as abfurd and 
derogating from the maxims of equity and natural juftice". Yet 
_ that there is nothing unjuft or abfurd in it, but that on the con- 
trary itis founded upon very good reafon, may appear from con- 
fidering as well the nature of the rule itfelf, as the occafion of 
introducing it into our laws. | | 

We 
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W «x are to reflect, in the firft place, that all rules of fucceflion 
to eftates are creatures of the civil polity, and juris pofitivi merely. 
The right of property, which is gained by occupancy, extends 
naturally no farther than the life of the prefent pofleffor; after 
which the land by the law of nature would again become com- 
mon, and liable to be feifed by the next occupant but fociety, 
to prevent the mifchiefs that might enfue from a doctrine fo pro- 
duétive of contention, has eftablifhed conveyances, wills, and 
facceffions; whereby the property originally gained by potietlion 
is continued, and tranfmitted from one man to another, accord- 
ing to the rules which each ftate has refpectively thought proper 
to preferibe. There is certainly therefore no injuftice done to in- 
dividuals, whatever be the path of defcent marked out by the ; 
municipallaw. | 


Ir we next confider the time and occafion of introducing this 
rule into our law, we fhall findit to have been grounded upon 
very fubflantial reafons. 1 think there is mo doubt to be made, 
but that it was introduced at the fame time with, and im conie- 
quence of, the feodal tenures. _ For it was an exprefs rule of the 
feodal law*, that fucceffionis feudi talis eff natura, quod afcendentes 
non fuccedunt ; and therefore the fame maxim obtains alfo in the 
French law to this day’. Our Henry the firit indeed, among 
other reftorations of the old Saxon laws, reftored the right of 
facceffion in the afcending line”: but this foon fell again into 
difufe ; for fo carly as Glanvil’s time, who wrote under Henry 
the fecond, we find it laid down as eftablifhed law*, that haere- 
ditas nunquum afcendit ; which has remained an invariable maxim 
ever fince. Thefe circumftances evidently thew this rule to be of 
_ feodal original ; and, taken in that light, there are fome argu- 
ments in it’s favour, belides thofe which are drawn merely from 
the reafon of the thing. For if the feud, of which the fon died 

Cc2 | . feiled, 


x 2 Feud. 50. : z LL. Hen. 1... 1% 


y Domat. p. 2. Ena. t. 2 Montefa. Efp. bse ks 
Leh 3ts. € 33. 


PoC Qe te Set pre satin Na 
Loa Rack Ao Nai EN 


si whenie SEiBy 


i, 
PIR 8 NT Berea Wed Book If. 
feifed, was really feudum antiquum, or one defcended to him from 
"his anceftors, the father could not poflibly fucceed to it, becaufe 
it muft have paffed him in the courfe of defcent, before it could 
cometo the fon; unlefs it were feudum maternum, or one de- 
{cended from his mother, and then for other reafons (which will 
appear hereafter) the father could in no wife inherit it. And if 
it were feudum novum, or one newly acquired by the fon, then 
only thedefcendants from the body of the feudatory himfelf 
could fucceed, by the known maxim of the early feodal confti- 
tutions? ; which was founded as well upon the perfonal merit of 
the vafal, which might be tranfmitted to his children but could 
not afcend to his progenitors, as alfo upon this confideration of 
military policy, that the decrepit grandfire of a vigorous vafal 
would be but indifferently qualified to fucceed him in his feoda] 
fervices. Nay, ifeven this feudum novum were held by the fon 
ut feudum antiquum, or with all the qualities annexed of a feud 
defcended from his anceftots, fuch feud muft in all re{pects have 
defcended as if it had been really an antient feud; and therefore 
could not go to the father, becaufe, if it had been an antient 
feud, the father muft have been dead before it could have come 
to the fon. Thus whether the feud was ftri@ly novum, or firictly 
antiguum, or whether it was novum held ut antiquum, in none of 
thefe cafes the father could poflibly fucceed. Thefe reafons, drawn 
from the hiftory of the rule itfelf, feem to be more fatisfactory 
than that quaint one of Braéton‘, adopted by fir Edward Coke‘, 


which regulates the defcent of lands according to the laws of 
gravitation, ! 


Yl. A seconp general rule or canon is, that the male iffue 
thall be admitted before the female. 


Tuus 
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Tuvs fons fhall be admitted before daughters; or, as our 
male lawgivers have fomewhat uncomplaifantly exprefled it, the 
worthieft of blood fhal! be preferred®. As if John Stiles hath 
two fons, Matthew and Gilbert, and two daughters,Margaret and 
Charlotte, and dies; firft Matthew, and (in cafe of his death 
without iffue) then Gilbert, fhall be admitted to the fucceflion in 
preference to both the daughters. 


Tus preference of males to females is entirely agrecable to 
the law of fucceflion among the Jews’, and alfo among the itates 
of Greece, or at leaft among the Athenians®; but was totally 
‘unknown to the laws of Rome", (fuch of them I mean, as are 
at prefent extant) wherein brethren and fifters were allowed to 
fucceed to equal portions of the inheritance. I fhall not here 
enter into the comparative merit of the Roman and the other 
conftitutions in this particular, nor examine into the greater dig- 
nity of blood in the male or female fex ; but fhall only obferve, 
that our prefent preference of males to females feems to have 
arifen entirely from the feodal law. For though our Britifh an- 
ceftors, the Welth, appear to have given a preference to males’, 
yet our fubfequent Danifh predeceffors feem to have made no 
diftinction of fexes, but to have admitted all the children at once 
‘tothe inheritance*.. But the feodal law of the Saxons on the 
continent (which was probably brought over hither, and firft al- 
tered by the law of king Canute) gives an evident preference of 
the male to the female fex. ‘* Pater aut mater, defunct filio non 
“<< fliae haereditatem relinquent. . +++ Qui defuncius non filios fed 


8 filias reliquerit, ad eas omnis haereditas pertineat'.”” It is poifible 
therefore that this preference might be a branch of that imperfect 


* fyftem of feuds; which obtained here before the conquelt; efpe- 


\ cially 
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cially as it fubfifls among the cuftoms of gavelkind, andas, in _ 
the charter or laws of king Henry the firft, it is not (like many 
Norman innovations) givenup, but rather enforced”. The true 
reafon of preferring the males muft be deduced from feodal prin- 
ciples ; for, by the genuine and original policy of that conftitu- 
tion, no female could ever fucceed to a proper feud", inafmuch 
as they were incapable of performing thofe military fervices, for 
the fake of which that fyftem was eftablifhed. But our law does 
not extend to a total exclufion of females, asthe Salic law, and 
others, where feuds were moit flriétly retained: it only poftpones 
them to males ; for, though daughters are excluded by fons, yet 
they fucceed before any collateral relations: our law, like that 
of the Saxon feuditfts before-mentioned, thus fteering a middle — 
courte, between the abfolute rejection’of females, and the put- 
ting them on a footing with males. ‘ : 


Il. A ruirp rule, or canon of defcent, is this; that, where 
there are two or more males in equal degree, the eldeft only fhall 
inherit : but the females altogether, 


Asifaman hath two fons, Matthew and Gilbert, and two 
daughters, Margaret and Charlotte, and dies ; Matthew his eldeft . 
fon fhall alone fucceed to his eftate, in exclufion of Gilbert the 
fecond fon and both the daughters: but, if both the fons die 
without iffue before the father, the daughters Margaret and Char- 


Le 


lotte ihall both inherit the eftate as coparceners’. 


Tuts right of primogeniture in males feems antiently to have 
only obtained among the Jews, in whofe conftitution the eldeft 
fon had a double portion of the inheritance’; in the fame man- 
ners as with us, by the laws of king Henry the firft’, the eldeft 
fon had the capital fee or principal feud of his father’s poffeffions, 

| | | . and 
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and no other pre-eminence; and as the eldeft daughter had after- 
wards the principal manfion, when the eitate defcended in copar- 
-cenary’. The Greeks, the Romans, the Britons, the Saxons, and 
even originally the feudifts, divided the lands equally; fome 
among all the children at larze, fome among the males only. 
This is certainly the moft obvious and natural way; and has the 
appearance, at leaft in the opinion of younger brothers, of the 
greatelt impartiality and juftice. But when the emperors began 
to create honorary feuds, or titles of nobility, 1¢ was found ne- 
-ceflary (in order to preferve their dignity) to make them impar- 
tible’, or (as they ftiled them) feuda individua,and in confequence 
defcendible to the eldeft fon alone. This example was farther en- 
. forced by the inconveniences that attend the {plitting of eftates ; 
‘namely the divifion of the military fervices, the multitude of 
infant tenants incapable of performing any duty, the confequen- 
tial weakening of the ftrensth of the kingdom, and the inducing 
younger fons to take up with the bufinefs and idlenefs of a coun- 
try life, inftead of being ferviceable to themfelves and the public, — 
by engaging in mercantile, in military, in civil, or in ecclefiafti- 
cal employments’. Thefe reafons occafioned an almoft total change 
in the method of feodal inheritances abroad ; fo that the eldeft 
_ male began univerially to facceed to the whole of the lands in all 
military tenures: and in this condition the feodal conftitution was 
eftablifhed in England by William the conqueror. 


Yet we find, that focage eftates frequently defcended to all 
the fons equally, fo lately as when Glanvil" wrote, in the reign 
of Henry the fecond; and it is mentioned in the mirror” asa 
part of our antient conftitution, that knights’ fees fhould defcend 
to the eldeft fon, and focage fees fhould be partible among the 
male children. However in Henry the third’s time we find by 
Bracton* that focage lands, in imitation of lands in chivalry, had 

; | almoft 
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almoft entirely fallen into the right of fucceflion by primogeni- 
ture, as the law now ftands: except in Kent, where they gloried 
in the prefervation of their antient gavelkind tenure, of which a 
principal branch was the joint inheritance of all the fons’; and 
except in fome particular manors and townthips, where their lo- 
cal cultoms continued the defcent, fometimes to all, fometimes 
to the youngeft fon only or in other more fingular methods of 
fuccetlion. 


As to the females, they are fll left as they were by the an- 


: : : vaneieiile Obici 
tient law: for they were all equally incapable of performing any - 


perfonal fervice ; and therefore, one main reafon of preferring 
the eldeft ceafing, fuch preference would have been injurious to 
the reft: and the other principal purpofe, the prevention of the 
too minute fubdivifion of eftates, was left to be confidered and 
provided for by the lords, who had the difpofal of thefe female 
heirefles in marriage. However, the fucceflion by primogeniture, 
even among females, took place as to the inheritance of the 
crown’; wherein the neceflity of a fole and determinate fuccef- 
fion is as great in the one fex as the other. And theright of fole 
facceflion, though not of primogeniture, was alfo eftablithed with 
refpect to female dignities and titlés of honour. For ifa man 


holds an earldom to him and the heirs of his body, and dies, 


leaving only daughters ; the eldeft thall not of courfe be countefs 
but the dignity is in fufpenfe or abeyance till the king fhall de- 
clare his pleafure ; for he, being the fountain of honour, may 
confer it on which of them he pleafes*. In which difpofition is 
preferved a ftrong trace of the antient law of feuds, before.their 
defcent by primogeniture even among the males was eftablithed ; 


namely, that the lord might befowthem on which of the fons _ 


he thought proper :—-—“ progre//um eff, ut ad filios deventret. in 
a) . hd « ¢. 4 
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IV, A rourTH rule, or canort of defcents, is this ; that the 
lineal defcendants, in infinitum, of any perfon deceafed thall re- 


prefent their anceftor; that is, fhall ftand in the fame place as the . 


perion himfelf would have done, had he been living. 


-Tuus the child, grandchild, or great-grandchild (either male 
or female) of the eldeft fon fucceeds before the younger fon, and 
fo in infinitum’. And thefe reprefentatives thall take neither more 

nor lefs, but juft fo much as their principals would have done, 
As if there be two fiflers, Margaret and Charlotte; and Marga- 
ret. dies, leaving fix daughters; and then John Stiles the father 
of the two fifters dies, without other iffue: thefe fix daughters 
_fhall take among them exactly the fame as their mother Marga- 
‘yet would have done, had fhe been living; that is, a moiety of 
the lands of John Stiles in coparcenary: fo that upon partition 
made, if the land be divided into twelve parts, thereof Charlotte 
the furviving fifter fhall have fix, and her fix nieces, the daugh- 
ters of Margaret, one apicce, | 


Turs taking by reprefentation is called a fucceflion in /lirpes 
- according to the roots’; fince all the branches inherit the fame 
fhare that their root, whom they reprefent would have done.. 
And in this manner alfo was the Jewifh fucceflion directed"; but 
the Roman fomewhat differed fromit. In the defcending line 
the right of reprefentation continued 7m ijinitum, and the inhe~ 
ritance {till defcended in /frpes: as if one of three daughters 


died, leaving ten children, and then the father died; the two | 


- furviving daughters had each one third of his effects, and the ten 
grandchildren had the remaining third divided between them. 
And fo among collaterals, if any perfon of equal degree with 
the perfons reprefented were ftill fubfitting, (as if the deceafed 
left one brother, and two nephews the fons of another brother): 


the fucceflion was ftill guided by the roots: but, if both the 
brethren were dead leaving iflue, then (I apprehend their repre« 
Vou. IL. Paeet? D fentatives, 
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fentatives in equal degree became themfelves principals, and 
{hared the inheritance per capita, that is, hare and fhare alike; 


they being themfelvées now the next in degree to the anceftor, 


in their own right, and not by right of reprefentation’. So, if 


the next heirs of Titius be fix nieces, three by one fifter, two by | 


another, and one by a third; his inheritance by the Roman law 
was divided into fix parts, and one given to each of the nieces 3 
whereas the law of England in this cafe would {till divide it only 


into three parts, and diftribute it per ftirpes, thus; one third to 


the three children who reprefent one fitter, another third to the 
two who reprefent the fecond, and the remaining third to the 
one child whois the fole reprefentative of her mother. 


Tuts mode of reprefentation is a neceflarv confe uence of 
yA 


the double preference given by our law, firft to the male iffue, 


and next to the firftborn among the males, to both which the 
Roman lawis a ftranger. For if all the children of three fifters 


were in England to claim per capita, in their own rights as next 


of kin to the anceftor, without any refpect to the ftocks from 
- whence they {prung, and thofe children were partly male and 
partly female; then the eldeft male among them would exclude 
not only his own brethren and fifters, but all the iffue of the 


other two daughters ; or elfe the law in this inftance muft be ine 


confiftent with itfelf, and depart from the preference which it 
& P P : . 


con{tantly gives to the males, and the firftborn, among perfons | 


in equal degree: Whereas, by dividing the inheritance according: 
to the roots or /frpes, the rule of defcent is kept uniform and 
fteady: the iffue of the eldeft fon excludes all other pretenders, 
as the fon himfelf (if living) would have done; but the iffue of 
two daughters divide the inheritance between them, provided 
their mothers (if living) would have done the fame: and among 
_ thefe feveral iffves, or reprefentatives of the refpective roots,. the 
fame preference to. males and the fame right of primogeniture 
obtain, as would have obtained at the firft among the roots theme 

delves, the fons or daughters of the deceafed, As if a man hath’ 
| . two 


e Nov, 1¥0.¢. 9) Inf. 3.1, 6." 


eg 7 oy li & s, 219 
two fons, A and B, and A dies leaving two fons, and then the 
erandfath er dies; now the eldeft fon of, A fhall fucceed to the 
whole of his grandfather’ s eltate: and if A had left only two 
daughters, they fhould have fucceeded alfo to equal moieties of 
the whole, in exclufion of B and hisiflue. Butif a man hath 
only three daughters, C, Djand E; and C dies leaving two 
' fons, D leaving two dunvhters, and E leaving a daughter and a 
fon who is younger than his fifter: here, when the : grandfather 
dies, the eldeft fon of C fhall fucceed to one third, in exclufion - 
of the younger; the two daughters of D to another third, in 
partnerihip ; and the fon of E. to the remaining third, in exclu- 
fion of his elder filter. And the fame right of reprefentation, 
guided and reiirained by the fame rules of defcent, prevails downs 
“wards in injinitum. 


YeT this right does not appear to have been thoroughly efa+ 
blifhed in the time of Henry the fecond, when Glanvil wrote ; 
and therefore, in the title to the crown efpecially, we find fre- 
quent contelts between the younger (but furviving) brother, and 
his nephew (being the fon and reprefentative of the elder decea- 

fed) in regard to the inheritance of their common anceftor: for 
the uncle is certainly nearer of kin to the common ftock, by one 
degree, than the nephew; though the nephew, by reprefenting 
his father, hasin him the itehe of primogeniture. The uncle. 

alfo was ufually better able to perform the fervices of the fiefs 
and befides had frequently {uperior intereft and ftrength, to back 
his. pretenfions and crufh the right of his nephew. And even to. 
this day, in the lower Saxony, proximity of blood takes place of 
.teprefentative primogeniture ; that is, the younger furvivin g bro- 
ther is admitted to the inheritance before the fon of an elder de- 
ceafed : which occafioned the difputes between the two houfes 

- of Mecklenburg, Schwerin and Strelitz, in 1692'. Yet Glanvil, 
with us, even in the twelfth century, feems® to declare for the 
_ right of the nephew by reprefentation ; provided the eldeft fon 
had not received a provifion in lands from his father, (or as the 
Dd2 ' | civil | 
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Me law would call it) had not been forisfamiliated, in his life- 
time. King John, however, who kept his nephew Arthur from 
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the throne, by difputing this right of reprefentation, did allin — 


his power to abolifh it throughout the realm®: but in the time 
of his fon, king Henry the third, we find the rule indifputably 
fettled in the manner we have here laid it down', and fo it has 
continued ever fince. And thus much for lineal defcents. 


V. A FirTurule is, that, on failure toe defcendants, or 
iffue, of the perfon laft-feifed, the inheritance fhall defcend-to the 
‘blood of the firit purchaior ; fabject to the three preceding rules. 


Tuvs if Geoftrey Stiles purchafes land, and it defc ends to. 
John Stiles his fon, and John dies feifed thereof without sion! 
whoever fucceeds to this inheritance muft be of the blood of 
Geoffrey the firft purchafor of this family*. The firft purchafor, 
_perquifitor, is he who firft acquired the eftate to his faraily, 
whether the fame was transferred to him by fale, or by gift, or 
by any other method, except only that ofdefcent. . | - 


Tursis arule almof peculiar to our own laws, and thofe of 
a fimilar original. For it was entirely unknown among the Jews, 
Greeks and Romans: none of whofe laws looked any farther 
than the perfon himfelf who died feifed of the eftate; but af- 
fiened him an heir, without confidering by what title he gained 
it, or from what anceftor he derived it. But the law of Nor- 
mandy! agrees with our law in this refpect : nor indeed is that 
agreement to be wondered at, fince the law of defcents in both 
as of feodal original ; and this rule or canon cannot otherwife be 
accounted for than by recurring to feodal principles. 


Wuewn feuds firft began to be hereditary, it was made a ne- 
ceflary qualification of ie heir, who-would facceed to a feud, 
that he fhould be of the blood of, that is lineally defcended from, 
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the firft feudatory or purchafor. In confequence whereof, if a 


vafal died pofleiled of a feud of his own acquiring, or feudum 
novum, it could not defcend to any but his own ofispring ; no; 


not even to his. brother, becaufe he was not defcended, nor de- 


rived his blood, from the firft acquirer. But if it was feudum 
antiquum, that is, one defcended to the vafal from his anceitors, 


then his brother, or fuch other collateral relation as was defcended 


and derived his blood from the firfl feudatory, might fucceed to 
fuch inheritance. To this purpofe fpeaks the following rule ; 
& frater fratri fine legitimo haerede defuncio, in beneficio quod eorum 
“ patrisfuit, fuccedat: fin autem unus e fratribus a domino feu- 
“s dum acceperit, eo defuntto fine legitimo haerede, frater ejus in feu- 


*s dum non fuccedit™.” ‘The true feodal reafon for. which rule was 


this ; that what was given ‘to a man, for his perfonal. fervice and 
perfonal merit, ought not to defcend to any but the heirs of his 
perfon. And therefore, as in eftates-tail, (which a proper feud 
very much refembled) fo in the feodal donation, “nomen haeredes 
<¢ inprima inveftitura exprefum, tantum ad defcendentes ex corpore 
<< print vafalli extenditur , et non ad collaterales, nift ex corpore 
© primi vafalli five flipitis difcendant®:” the will of the donor, or 
original lord, (when feuds were turned frem life eftates into in- 
heritances) not being to make them abfolutely hereditary, like 
the Roman alledium, but hereditary only fub modo; not heredi- 


wT 
g 


tary to the collateral relations, or lineal anceftors, or hufband, or 


wife of the feudatory, but tothe iffue defcended from his body 


enlyes ae , | 


HowrveRr, in procefs of time, when the feodal rigor was 


in part abated, a method was invented to let in the collateral re- 


lations of the grantee to the inheritance, by granting him a feu- 
dum novum to hold ut feudum antiquum ; that is, with all the 
qualities annexed of a feud derived from his ancefters; and then 


‘the collateral relations were admitted to fucceed even. 1m infinitum, 


becaufe they might have been-of the blood of, that 1s defcended 


from, the firftimaginary purchafor. For finceit is not afcertained, 
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in fuch general grarits, whether this feud fhiall be held ut feudum 


paternum, or feudum avituin, but ut feuduin antiquum merely, as 


a feud of indefinite antiquity ; that is, fince it is not afcertained 


from which of the anceftors of the grantee this feud fhall be 
fappofed to have defcended; the law will not afcertain it, but 
will fuppofe any of his anceftors, pro re nata, to have been the 
firft purchatfor : and therefore it admits any of his collateral kind« 
red (who have the other neceflary ze Se to the inheritance, 


becaufe every collateral kinfman mutt be defcended from fome — 


one of his lineal anceftors. 


OF this nature’are all the grants of fee. fimple eftates of this 


kingdom; for there is now in the law of England no fuch thing” 


asa grant of a feudum novum, to be held ut novum; unlefsin the 

cafe of a fee-tail, and there we fee that this ane is itrictly ob 
ferved, and none but the lineal defcendants of the firit donee (or 
purchafor) are adinitted : butevery grant of lands in fee-fimple 
is with us a feudum novum tobe held ut antiquum, as a feud whofe 
antiquity 1s indefinite; and therefore the collateral_kindred of 
the grantee, or defcendants from any of his lineal anceftors, by 
whom the binds might have poilibly been purchafed, are ae 
of being called to the inheritance. 


Yet, when an eftate hath really eiensed in a courfe of ins — 


heritance to the perfon laft feifed, the ftrict rule of the feodal 
law is fll obferved; and none are admitted, but the heirs of 


thofe through whom the inheritance hath paffled: for all others 


have demonttrably none of the blood of the fir purchafor in 
them,. and therefore fhall never fucceed. As, if lands come to 
John Stiles by defcent from his mother Lucy Baker, no relation 
of his father (as fuch) fhall ever be his heir of thefe lands; and, 
vice verfé, if they defcended from his father Geoffrey Stiles, no 
relation of his mother (as fuch) fhall ever be admitted thereto; 


= 


for his father’s kindred have none of his mother’s blood, nor. 


have his mother’s relations any fhare of his father’s blood. And 
fo, if the eftate defcended from his father’s father, George Stiles ; 
the 
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the relations of his father’s mother, Cecilia Kempe, fhall for the 


fame reafon never be admitted, but only thofe of his father’s fa- 


- 


ther.’ Thisisalfo therule of the French law °, which is derived 
from the fame feodal fountain. 


al 


Here we may obferve, that, fo far as the feud is really an- 


tiquum, the law traces it back, and will not fuffer any to inherit 
but the blood of thofe anceftors, from whom the feud was cons 
veyed to the late proprietor. But when, through length of time 
it can trace it no farther; as if it be not known whether his 
grandfather, George Stiles, inherited it from his father Walter 


Stiles, or his mother Chriftian Smith; or if it appear that his 


grandfather was the frit grantee, and fo took it (by the general 
law) as a feud of indefinite antiquity ; in cither of thefe cafes 


the law admits the defcendants of any anceftor of George Stiles, 


either paternal or maternal, to bein their due order the heirs to 
John Stiles of this eftate: becaufein the firft cafe itis really uns 
certain, and in the fecond cafe it is fuppofed to be uncertain, 
whether the grandfather derived his title from the part of his 
father or his mother, | 


Tuts then is the great and general principle, upon which 
the law of collateral inheritances depends; that, upon failure of 
iffue in the laft proprietor, the eftate fhall defcend to the blood 
of the firft purchafor; or, that it fhall refult back to the heirs 
of the body of that anceftor, from whom it either really has, or 
is fuppofed by fiction of law to have, originally defcended : ac- 


cording to the rule laid down in the year books”, Vitzherbert %, 
Brook ', and Hale*®; “* that he who would have been heir to the 


“© father of the deceafed’’ (and, of courfe, to the mother, or any 
other purchefing anceitor) ‘ {hall alfo be heir to the fon.” 


Lue remaining rules are only rules of evidence, calculated to 
invelligate who that purchafing anceftor was; which, in feudis 
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vere antiquis, has in procefs of time been forgotten, and is ANP: 
pofed fo to be in feuds that are held ué Mie 


VI. ae SIXTH nit or canon Ripe Se 9 iS, that the collateral 
heir of the perfon lat feifed muft be his next collateral kinfman 
of the co blood. ‘ 


First, he nk be his next collateral kinfman, either perfo- | 


nally or jure neat enbat trae ; which proximity is reckoned accor- 
ding to the canonical degrees of confanguinity béfore-mentioned. 
Therefore,the brother be ginthe firft degree, heandhis defcend- 
ants fhall excludetheuncle and his iffue,who is only in the fecond. 
And herein confifts the true reafon of the different methods of 


computing the degrees of confanguinity, in the civil law on. the 


one hand, and in the canon and common laws on the other. The 


civil law regards confanguinity principally with refpect to fuceef- 


fions, and therein very naturally confiders only the perfon decea- 
fed, to whom the relation is claimed: it therefore counts the de- 
erees of kindred according to the number of perfons through 
whom the claim muf be derived. from him ; and makes not only 
his great-nephew but alfo his firft-coufin to be both related to 


him in the fourth degree; becaufe there are three perfons between 


him and each of them. The canon law regards confanguinity 
principally with a view to prevent inceRnous marriages, between 
thofe who have a largeportion of the fame blood running in their 


refpective veins; and therefore looks up to the author of that 


blood, or the common anceftor, reckoning the degrees from him: 
fo that the great-nephew is related in elre: third: Ginette degree 
to the perfon biSnoted! and the firft-coufin in the fecond; the 


_ farmer being diftant three degrees from the common siceltor, 
and therefore deriving only one fourth of his blood from the fame 


fountain with the Nae, tus; the latter, and alfo the propofitus, 


being each of them diftant only two degrees from the common 


anceltor: and therefore having one half of each of their bloods 
the fame. The common law regards confanguinity: principally 
with refpect to defcents; and qhaving therein the fame object 3 in 
view 


Men 


P Pee ae aye eee Oe TT ee in ee ee eee es a tae 
ig PE Se Appt P EP Lge FR ae ee laa a ie ins oe ag I ae ea AES 
ONE ED OR OS i ST i ee! ho EE ee 


aS 


i A Es 
,a yt Eo 


! A has : | 

Cir 14. et of THINGS. 3 one 

view as the civil, it may feem as if it ought to proceed according 

to the civil computation. But as it nti ref{pects the natohndine 
anceftor, from-whom the eftate was derived, it therein refembles 

the canon law, and therefore counts it’s degrees in the fame fy 
manner. Indeed the defignation of perfon (in feeking for the next 

of kin) will come to esa y the fame ehd (though the degrees 

will be differently numberex 1) whichever method of computa tion 

we fuppofe the law of England to ufe; fince the right of repre- 
fentation (af the father by the fon, &’c) is all owed to prevail 7 
infinitum. ‘This allowance was abfolutely neceflary, elfe there 

would have frequently been mew claimants in-exactly the fame 
degree of kindred, as (for inflance) uncles and nephews of the 

Piatcas fed; which Biplicity, tees no inconvenience in the 

Roman ihe of partible inheritances, yet would have been pro- 

ductive of endlefs confulion where the right of fole fucceflion, as 

with us, is eftablithed. The iffue or deicendants therefore of 

John Stiles’s brother are all of them in the frit degree of kindred q 

with refpect to inheritances, as their father alfo, when living, ‘oar 
was: thofe of his uncle in the fecond, and fo on, and are fe- | 

verally called to the fucceflion in right of luch their reprefentative -, 

proximity. 


iz 
ie 
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Tus ri ight of reprefentation being thus eftablifhed, the former 

pete of the prefent rule amounts to this; that, on failure of iffue 

_ of the perfon laff feifed, the inheritance fhall defcend to the iffue 

- of his next immediate anceftor. Thusif John Stules dies with-, .. . | 
out iflue, his eftate fhall defcend to Francis hts brother, who is op a 

lineally defcended from Geofirey Stiles his next immediate ancef- ee 
tor, or ivouae On failure of brethren, or fiflers, and their iflne 

it thall defcend to the uncle of John Stiles, the lineal defggyal ait | 
of his Peaceie. George, and fo on im infinitum. Very firmlar® 
to which was the law Aeiahestin ce among the antient Germans 
our progenitors : : “ Aaeredes fucceffore fque, fut cuigue libert, ef nullum ae 
et teftamentum : fi libert non funt, proximus Mee an polfe effrone, 


“ fratres, patrut, avunculi'.” 
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Now here it muft be obferved, that the lineal anceftors, though 
(according to the firft rule) incapable themfelves of fucceeding to 
the eftate, becaufe it is fuppofed to have already pafled them, are 
yet the common ftocks from which thenext fucceflor muft {pring. 


And therefore in the Jewifh law, which in this refpect entirely © i 
correfponds with ours", the father or other lineal anceftor is him- i 
felf faid to be the heir, though long fince dead, as being repre- | 
fented by the perfons of his ifflue ; who are held to fucceed not in : 


their own rights, as brethren, uncles, &’c, but in right of repre- : 
fentation, as the offspring of the father, grandfather, &c, of the 
deceafed’. But, though the common anceftor be thus the root of 
the inheritance, yet with us it is not neceflary to name him in 
making out the pedigree or defcent. For the defcent between 
two brothers is held to be an zmmediate defcent; and therefore 
title may be made by one brother or his reprefentatives ¢o or 
through another, without mentioning their common father”. It 
Geotirey Stiles hath two fons, John and Francis, Francis may 
claim as heir to John, without naming their father Geoffrey: 
and fo the fon of Francis may claim as coufin and heir to Matthew 
the fon of John, without naming the grandfather ; vz. as fon of 
Francis, who was the brother of John, who was the father of 
Matthew. But though the common anceltors are not named in 
deducing the pedigree, yet the law {till refpects them as the foun- 
tains of inheritable blood: and therefore in order to afcertain the 
collateral heir of John Stiles, it is in the frit placeneceflary to recur 
to his anceftors in the firft degree ; and if they have left any other 
iffue befides John, that iflue will be his heir. On default of fuch, 
we muft afcend one ftep higher to the anceftors in the fecond de- 
gree, and then to thofe in the third, and fourth, and fo upwards, 
in infinitum ; till fome anceftors be found, who have other iffue 
defcending from them befides the deceafed, in a parallel or colla- 
teral line. From thefe anceftors the heir of John Stiles mutt 
derive his defcent; and in fuch derivation the fame rules muit 
be 
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be obferved, with regard to fex, primogeniture, and reprefenta- 
tion,that have before been laid down with regard to lineal defcents 
from the perfon of the laft proprietor. 


But, fecondly, the heir need not be the neareft kinfman ab- 
folutely, but only fub modo ; that 1s, he muft be the neareft kinf- 
man of the whole blood; for, if there be a much nearer kinf- 
man of the da/f blood, a diftant kinfman of the whole blood 

{hall be admitted, and the other entirely excluded. 


A xinsMan of the whole blood is he that is derived, not 
only from the {ame anceftor, but from the fame couple of ancef- 
tors. For, as every man’s own blood is compounded of the bloods 
of his refpective anceftors, he only is properly of the whole or 
entire blood with another, who hath (fo far as the diftance of de- 
grees will permit) all the fame ingredients in the compofition of 
his blood that the other hath. Thus, the blood of John Stiles. 
being compofed of thofe of Geoflrey Stiles his father and Lucy 
Baker his mother, therefore his brother Francis, being defcended. 
from both the fame parents, hath entirety the fame blood with 
John Stiles; or, he is his brother of the whole blood. But if, 
after the death of Geoffrey, Lucy Baker the mother marries a, 
fecond hufband, Lewis Gay, and hath iffue by him; the blood 
of this iffue, being compounded of the blood of Lucy Baker (it 
is true) onthe one part, but of that of Lewis Gay (inttead of 
Geoffrey Stiles) on the other part, it hath therefore only half the 
fame ingredients with that of John Stiles; fo that he is only his 
brother of the half blood, and for that reafon they fhall never 
inherit to each other. Soalfo, if the father has two fons, A and 
B, by different venters or wives ; now thefe two brethren are 
not brethren of the whole blood, and therefore fhall never inhe- 
rit to each other, but the eftate fhal! rather efcheat to the lord. 
Nay, even if the father dies, and his lands defcend to his eldeit 
fon A, who enters thereon, and dies feifed without iffue; fill B 
fhall not be heir to this eftate, becaufe he is only of the half 
blood to A, the perfon laf feifed: but, had A died without en- 
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try, then B might have inherited ; not as heir to A his half-bro- 
ther, but as heir to their common father, who was the perfon 
faft. actually feeds o> 


- 


T ws total exclufion of the half blood from the inheritance 
being almoft peculiar to our own law, is looked upon as a flrange 
hardthip by fuch as are unacquainted with the reafons on which 
it is grounded. But thefe cenfures arife from a mifapprehenfion, 
of the rule; which is not fo much to’ be contidered in the light 
ot a rule of defcent, as of arule of evidence ; an auxiliary rule, 
to carry a former into execution. And here we muft again re- 
member, that the great and moft univerifal principle of collateral 


be of the blood of the firft feudatory or purchafor, that 1s, deri- : 
wed in 2 lineal defcent from him; it was originally requilite, as 2 
tipon gifts in tail it fill is, to male out the pedigree of the heir ; 
from the firft donee or purchafor, and to fhew that fuch heir was 
his lineal reprefentative. But when, by length of time and a long 
courfe of defcents, it came (in thofe rude and unlettered ages) to . 
be forgotten who was really the firlt feudatory or purchafor, and 
thereby the proof of an actual defcent from him became impof- 
fible ; then the law fubfituted what fir Martin Wright’ calls a 
reafonable, in the ftead of an impoffible, proof: for it remits the 
proof of an actual defcent from the firft purchafor ; and only re- 
quires, in lieu of it, that the claimant be next of the whole blood 
to the perfon laft in poffeflion ; (or derived from the fame couple 4 
of anceftors) which will probably anfwer the fame end as if he | 
could trace his pedigree in a direct line from the firft purchafor. 
Fer he who is my kinfman of the whole blood can have no an- 

ceftors beyond or higher than the common fiock, but what are 


equally my anceftors alfo; and mine are vice verfa his: he there- 
equany my ; | ] 


fore is very likely to be derived from that unknown anceltor of =» _ 
mine, from whom the inheritance defcended. But a kinfman | 
of the half blood has but one half of his anceftors above the 
common ftock the fame as mine; and therefore there is not the 

fame 
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fame probability of that ftanding requifite in the law, that he be 
derived from the blood of the firft purchafor. 


To illuftrate this by example. Let there be John Stiles, and 
Francis, brothers by the fame father and mother, and another 
fon of the fame mother by Lewis Gay a fecond hufband. Now, 
if John dies feifed of lands, but it is uncertain whether they de- 

-{eended to him from his father or mother; in this cafe his brother 
Francis, of the whole blood, is qualified to be his heir; for he 
ts fure to be in the line of defcent from the firft purchafor, 
whether it were the line of the father or the mother. But if 
Francis fhould die before John, without iflue, the mother’s fon 
by Lewis Gay (or brother of the half blood) is utterly incapable 
of being heir ; for-he cannot prove his defcent from the firit pur- 
chafor, who is unknown, nor has he that fair probability which 
the law admits as prefumptive evidence, fince he is to the full as 
likely not to be defcended from the line of the firf purchafor, as 
to be defcended: and therefore the inheritance fhall go to the 
neareft relation pofleffed of this prefumptive proof, the whole 
blood. , 


Anp, as this is the cafe im feudis antiquis, where there really 
did once exift a purchafing anceftor, who is forgotten; itis alfo 
the cafe in feudis novis held ut antiquis, where the purchafing an- 
ceftor is merely ideal, and never exifted but only in fiction of 
law. Ofthis nature are all grants of lands in fee-fimple at this. 
day, which are inheritable as if they defcended from fome un- 
certain indefinite anceftor, and therefore any of the collateral 
kindred of the real modern purchafor (and not his own offspring 
only) may inherit them, provided they be of the whole blood; 
for all fuch are, in judgment of law, likely enough to be ‘derived 
from this indefinite anceftor : but thofe of the half blood are ex~ 
cluded, for want of thefame probability. Nor fhould this be 
thought hard, that a brother of the purchafor, though only of 
the half blood, muft be thus difinherited, and a more remote rela- 
tion of the whole blood admitted, merely upon a fuppofition and 
i aa | 7 fiction 
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fiction of law; fince it is only upon a like fuppofition and fiction, 
that brethren of purchafers (whether of the whole or half blood) 
are entitled to inherit at all : for we have feen that in feudis firicte 
govis neither brethren nor any other collaterals were admitted, 
As therefore in feudis antiquis we have feen the reafonablenefs of 
excluding the half blood, if by a fiction of law a feudum novum 
be made defcendible to collaterals as if it was feudum antiguum,, 
itis juftand equitable that it fhould be fubject to the fame re- 
firictions as well as the fame latitude of defcent. 


Peruapes by this time the exclufion of the half blood does 
not appear altogether fo unreafonable, as at firft fight it is apt to 
do. It is certainly a very fine-fpun and fubtile nicety: but, con- 
fidering the principles upon which our law is founded, it is not 
an injuftice, nor always a hardfhip; fince even the fucceflion of 
the whole blood was originally a beneficial indulgence,rather than 
the ftrict right of collaterals: and, though that indulgence is not 
extended tothe demi-kindred, yet they are rarely abridged of 
any right which they could poffibly have enjoyed before. The 
dodtrine of whole blood was calculated ro pele the frequent 
impoflibility of proving a defcent from the -purchafor, with- 
out fome proof of which (according to our fundamental maxim) 
there can be no inheritance allowed of. And this purpofe it an- 
fwers, for the mot part, eflectually enough. I fpeak with thefe 
reftrictions, becaufe it does not, neither can any other method, 
anfwer this purpofe entirely. For though all the anceltors of John 
Stiles, above the common ftock, are alfo the anceftors of his col- 
lateral kinfman of the whole blood; yet, unlefs that common 
ftock be in the firft degree, (that is, unlefs they have the fame 
father and mother) there will be intermediate anceltors below the 
common ftock, that may belong to either of them refpectively, 
from which the other is not defcended, and therefore can have 
none of their blood. Thus, though John Stiles and his brother 
of the whole blood can each have no other anceftors, than what 
are in common to them both; yet with regard to his uncle, 
where the common ftock is removed one degree higher (that 1s 
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the grandfather and grandmother) one half of John’s anceftors 
rie not be the anceftors of his uncle: his patruus, or father’s 

brother, derives not his defcent from John’s maternal anceftors ; 
nor his avunculus, or mother’s brother, from thofe in the paternal 
line. Here then the fupply of proof is deficient, and by no means 


amounts to acertainty: and, the higher the common ftock is re- 


moved, the more will even the probability decreafe. But it muf 
be obferved, that (upon the fame principles of calculation) the 
half blood have always a much lefs chance to be defcended from 
an unknown indefinite anceftor of the deceafed, than the whole 
blood in the fame degree. As, in the firft degree, the whole 
brother of John Stiles is fure to be defcended from that unknown 
anceftor ; his half brother has only an even chance, for half 


‘John’s anceftors arenot his. So, in the fecond degree, John’s 


uncle of the whole blood has an even chance; but the chances 
are three to one againft his uncle of the half blood, for three 
fourths of John’s anceftors are not his. In like manner, in the 
third degree, the chances are only three to one again{ft John’s 
great uncle of the whole blood, but they are feven to one againit 
his great uncle of the half blood, for feven eighths of John’s 
anceftors have no connexion in blood with him. Therefore the 
much lefs probability of the half bloed’s defcent from the firft 
purchafor, compared with that of the whole blood, in the ieveral 
degrees, has occafioned a general exclufion of the half blood i in all. 


Burt, while I thus illuftrate the reafon of excluding the half 
blood in general, I muft be impartial enough to own, that, in 


fome inftances, the practice is carried farther than the principle 
upon which it goes will warrant. Particularly, when a kinfman 


‘of the whole blood in a remoter degree, as the uncle or great 
uncle, is preferred to one of the half blood in a nearer degree, 
as the brother: for the half-brother hath the fame chance of 
being defcended from the purchafing anceftor, as the uncle; and 


a thrice better chance than the great uncle, or kinfman in the | 


third degree. It is alfo more efpecially overftrained, when a man 


has two fons by different venters, and the eftate on his death ° 


deféends 
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defcends from him. to the eldeft, who enters, and dies without 
“iffue; in which cafe the younger fon cannot inherit this 
eftate, becaufe he is not of the whole blood to the laft propne- 
tor. This, it muf€ be owned, carrics a hardthip with it, even 
upon feodal principles: for the rule was introduced only to 
fupply the proof of a deicent from the firft purchafor ; but here 
as this eftate notorioufly defcended from the father, and as both 
the brothers confefledly fprung from him, it is demonftrable that 
the half brother muft be of the blood of the firft purchator, who 
was either the father or fome of the father’s anceftors. When 
therefore there is actual demonffration of the thing to be proved, 
=. is hard to exclude a man by a rule fubftituted to fupply that 
proof when deficient. So far as the inheritance can be evidently 
traced back, there feems no need of calling in this prefumptive 
. proof, this rule of probability, to inveftigate what is already cer- 
tain. Had the elder brother indeed been a purchafor, there would 
have been no hardfhip at all, for the reafons already given: or 
had the frater uterinus only, or brother by the mother’s fide, 
been excluded from an inheritance which defcended from the 
father, it had been highly reafonable. 


INDEED it is this very inflance, of excluding a frater con- 
fanguineus, or brother by the father’s fide, from an inheritance 
which defcended a pafre, that Craig * has fingled out, on which 
to ground his itrictures on the Englifh law of half blood. And, 
really, it fhould feem, as if the cuftom of excluding the half 
blood in Normandy * extended only to exclude a frater uterinus, 
when the inheritance defcended a@ patre, and vice verfa: and 
poflibly in England alfo; as even with us it remained a doubt, 
in the time of Braéton °, and of Fleta®, whether the half blood 
‘on the father’s fide were excluded from. the inheritance which 
originally defcended from the common father, or only from fuch 
ag defcended from the refpective mothers, and from newly pur- 
chafed lands. And the rule of law, as laid down by our For- 
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tefcue’, extends no farther than this; frater fratri uterino non 
fuccedet in haereditate paterna. It is moreover worthy of obfer- 
vation, that by our law, as it now ftands, the crown (which is 
the higheft inheritance in the nation) may defcend to the half 
blood of the preceding fovereign*, fo as it be the blood of the 
firft monarch, purchafor, or (in the feodal language) conqueror, 
of the reigning family. Thus it actually did defcend from king 
Edward the fixth to queen Mary, and from her to queen Eliza- 
beth, who were refpectively of the half blood to each other. 
For, the royal pedigree being always a matter of fufficient noto- 
riety, there is no occafion to call in the aid of this prelumptive 
rule of evidence, to render probable the defcent from the royal 
ftock ; which was formerly king William the Norman, and is 
now (by act of parliament*) the princefs Sophia of Hanover. 
Hence alfo it is, that in eftates-tail, where the pedigree from the , 
fir donee muft be firictly proved, half blood is no impediment 
to the defcent®: becaufe, when the lineage is clearly made out, 
there is no need of this auxiliary proof. How far it might be 
defirable for the legiflature to give relief, by amending the law 
of defcents in one or two inftances, and ordaining that the half 
blood might always inherit, where the eftatenotorioufly defcended 
from it’s own proper anceftor, and, in cafes of new-purchafed 
lands or uncertain defcents, fhould never be excluded by the 
whole blood ina remoter degree; or how far a private inconve- 
nience fhould be fubmitted to, rather than a long eftablithed rule 
fhould be fhaken; it is not for me to determine. 


_ Tue rule-then, together with it’s illuftration, amounts to 
this: that, in order to keep the eftate of John Stiles as nearly as 
poflible in the line of his purchafing anceftor, it muft defcend to 
the iffue of the neareft couple of anceftors that have left defcend- 
ants behind them ; becaufe the defcendants of one anceftor only 
are not fo likely to be in the line of that purchafing anceftor, as 
_ thofe who are defcended from two. | 
VoL. II. Ff Bur 
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Burt here another difficulty arifes. In the fecond, third, 
fourth, and every fuperior degree, every man has many couples 
of anceftors, increafing according to the diftances in a geometri- 


cal progreflion upwards", the defcendants of all which refpective- 


couples are (reprefentatively) related to him in the fame degree. 


Thus in the fecond degree, the iffue of George and Cecilia Stiles 
and of Andrew and Efther Baker, the two grandfires and grand- 


- mothers of John Stiles, are eachin the fame degree of propinguity ; 


in the third degree, the refpective iflues of Walter and Chriftian 
Stiles, of Luke and Frances Kempe, of Herbert and Hannah 
Baker, and of James and Emma Thorpe, are (upon the extinc- 
tion of the two inferior degrees) all equally entitled to call them- 
felves the next kindred of the whole blood to John Stiles. To 
which therefore of thefe anceftors muft we firft refort, in order 
to find out defcendants to be preferably called to the inheritance? 
In anfwer to this, and to avoid the confufion and uncertainty that 
might arife, between the feveral ftocks, wherein the purchaling 
anceftor may be fought for, oa. 


VII. Tue feventh and laf rule or canon is, that in collateral 


inheritances the male ftocks fhall be preferred to the female; 


(that is, kindred derived from the blood of the male anceitors 


fhall be admitted before thofe from the blood of the female)— 


unlefs where the lands have, in fact, defcended from a female. 


Tuvs therelations on the father’s fide are admitted mm infint- 
tum, before thofe on the mother’s fide are admitted at all’; and 
the relations of the father’s father, before thofe of the father’s 
mother; and fo on. Andin this the Englifh law is not fingular, 
but warranted by the examples of the Hebrew and Athenian 
laws, as {tated by Selden*, and Petit’; though among the 
Greeks, in the time of Heficd ”, when a man died without wife 
or children, all his kindred (without any diftinction) divided 


his 
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his eftateamong them. Itis likewife warranted by the example 
of the Roman laws; wherein the agnati, or relations by the fa- 
ther, were preferred to the cognatz, or relations by the mother, 
till the edict of the emperor Juftinian®, abolifhed all diftinction 
between them. It 1s alfo conformable to the cuftomary law of 
Normandy’, which indeed in moft refpects agrees with our Eng- 
lith law of inheritance. . 


However, | am inclined to think, that this rule of our 
laws does not owe it’s immediate original to any view of confor- 
mity to thofe which { have juff now mentioned ; but was elta- 
blithed in order to effetuate and carry into execution the fifth 
towm; that every heir muft be of the 
blood of the fir purchafor. For, when fuch firit purchafor was 
not eafily to be difcovered after a long courfe of defcents, the 
lawyers not only endeavoured to inveftigate him by taking the 
next relation of the whole blood to the perfon laft in pofleflion 5 


but alfo, confidering that a preference had been given to males 


_ (by virtue of the fecond canon) through the whole courfe of Ii- 


neal defcent from the firft purchafor to the prefent time, they 
judged it more likely that the lands fhould have defcended to the 
laft tenant from his male than from his female anceftors ; from 
the father (for inftance) rather than from the mother ; from the 
father’s father, rather than the father’s mother: and therefore 
they hunted back the inheritance (if I may be allowed the ex- 
preflion) through the male line; and gave it to the next relations 
on the fide of the fathér, the father’s father and fo upwards 5 


imagining with reafon that this was the mott probable way of 


continuing it in the line of the firft purchafor. A conduc much 
more rational thanthe preference of the agnati by the Roman 
laws: which, as they gave no advantage to the males in the firit 


inftance or dire& lineal fucceffion, had no reafon for preferring — 


them in the tranfverfe collateral one: upon which account this 
preference was very wifely abolifhed by Juftinian. 
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Tuart this was the true foundation of the preference of the 
agnati or male ftocks in our law, will farther appear if we con- 
fider, that, whenever the lands have notorioufly defcended to a 
man from his mother’s fide, thisruleis totally reverfed, and no 
relation of his by the father’s lide, as fuch, can ever be admitted 
to them; becaufe hecannot poflibly be of the blood of the firft 
purchafor. And fo, e converfo, if the lands defcended from the 
father’s fide, no relation of the mother, as fuch, fhall ever in- 
herit. So alfo,if they in fact defcended to John Stiles from his 
father’s mother Cecilia Kempe; here not only the blood of Lucy 
Baker his mother, but alfo of George Stiles his father’s father, 
is perpetually excluded. And, in like manner, if they be known 
to have defcended from Frances Holland the mother of Cecilia - 
Kempe, the line not only of Lucy Baker, and of George Stiles, 
“but alfo of Luke Kempe the father of Cecilia, is excluded. 
‘Whereas when the fide trom which they defcended is forgotten, 
or never known, (as in the cafe of an eftate newly purchafed to 
be holden ut fewdum antiquum) here the right of inheritance firft 
runs up all the father’s fide, with a preference to the male Rocks 
in every inftance; and, if it finds no heirs there, it then, and 
then only, reforts to the mother’s fide ; leaving no place untried, 
in order to find heirs that may by pofliblility be derived from the 
original purchafor. ‘The greateft probability of finding fuch was 
among thofe defcended from the male anceftors ; but, upon fail- 
ure of iffue there, they may poflibly be found among thofe de- 
rived from the females. 


Tu1s [take to be the true reafon of the conftant preference 
of the agnatic fucceffion, or iffue derived from the male ancef- 
tors, through all the ftages of collateral inheritance ; as the abi- 
lity for perfonal fervice was the reafon for preferring the males at 
-firlt in the direét lineal fucceflion. We fee clearly, that, if males 
had been perpetually admitted, in utter exclufion of fetnalee the 
tracing the inheritance back through the male line of anceftors 
mutt at laft have inevitably brought us up to the firft purchafor: 

but, 
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"but, as males have not been perpetually admitted, but only gene- 

rally preferred ; as females have not been utterly excluded, but - 
only generally pofiponed to males; the tracing the inheritance up 

through the male ftocks will not give us abiolute demonfiration, 

but only aftrong probability, of arriving at the firft purchafor ; 

which, joined with the other probability, of the wholenefs or 

entirety of blood, will fall little fhort of a certainty. 


 Berore we conclude this branch of our enquiries, 1t may 
not be amifs to exemplify thefe rules by a fhort fketch of the man- 
ner in which we muft fearch for the heir of a perfon, as Fobn 
Stiles, who dies feifed of land which he acquired, and which 
‘therefore he held as a feud of indefinite antiquity. _ 


Lw the firft place fucceeds the eldeft fon, Matthew Stiles, or 
his iffue: (n° 1) —if his line be extinct, then Gilbert Stiles 
and the other fons, refpectively, in order of birth, or their iffue : 
(n° 2.) —in default of thefe, all the daughters together, Mar- 
garet and Charlotte Stiles, or their iffue. (n° 3.) On failure 
of the defcendants of Fohn Stiles himfelf, the iffue of Geoflrey 
and Lucy Stiles, his parents, is called in: wiz. firlt, Francis © 
Stiles, the eldeft brother of the whole blood, or his iffue: (n° 4.) 
——then Oliver Stiles, and the other whole brothers refpectively, 
in order of birth, or their iffue: (n° 5.)—then the filters of 
the whole blood, all together, Bridget and Alice Stiles, or their 
 iffue. (n° 6.\—In defect of thefe, the iflue of George and Ce- 
cilia Stiles, his father’s parents; refpect being ftill had to their 
age and fex: (n°7.)—— then the iffue of Walter and Chriftian 
Stiles, the parents of his parternal grandfather : (n° 8.)\——then 
the iffue of Richard and Anne Stiles, the parents of his paternal 
grandfather’s father : (n° 9.) — and fo on in the paternal grand- 
father’s paternal line, or blood of Walter Stiles, 7 infinitum. In 
defect of thefe, the iffue of William and Jane Smith, the parents 


of his paternal grandfather’s mother: (n° 10.)—— and fo on in 
the paternal grandfather’s maternal line, or blood of Chriftian 
| Smith 


p See the table of defcents annexed, 
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Smith in infinitum; till both the immediate bloods of George 
Stiles, the paternal grandfather, are fpent—Then we muft re- 
fort to the ifflue of Luke and Frances Kempe, the parents of | 
Mita s paternal grandmother: (n? 11.)— then to the iffue 

of Thomas and Sarah Kempe, the parents of his. paternal grand-* 

mother’s father: (n° 12.)— and fo on inthe paternal grand- 

mother’s paternal line, or blood of Luke Kempe, in infritum.— 
‘In default of which, we muft call in the iffue f, Charles and 
Mary Holland, the parents of his paternal grandmother’s mother : 
teeta) panddo on: sin the paternal grandmother’s maternal” 
hine; . blood of Frances Holland, zm infinitum; till both the 

immediate bloods of Cecilia Kempe, the paternal grandmother, 

are alfo fpent.—Whereby the paternal blood of Fohn Stiles en- 
tirely failing, recourfe muft then, and not before, be had to his 
maternal relations ; or the blood of the Baker’s, (no r4, 15, 16. ) 
Willis’s, (n° 17.) Thorpes, (n° 18, 19.) and Whites; (n° 20.) 
in the fame regular fucceflive order as in the paternal line. 


Tue ftudent fhould however be informed, that the clafs n° 10, 
would be poftponed to n® 11, in confequence of the doétrine laid 
down, arguendo, by juftice Manwoode, in the cafe of Clere and 
Brooke’; from whence it is adopted by lord Bacon’, and fir Mat- 
thew Hale*. And yet, notwithftanding thefe refpectable acne 
rities, the compiler of this table hath ain to give the pre- 
ference therein ton® 10 before n® 11; for the following reafons: 
1. Becaufe this point was not the principal queftion i in the cafe of 
Clere and Brooke ; but the law concerning it is delivered obiter 
only, and in the courfe of argument, by juftice Manwoode ; 
though afterwards faid to be confirmed by the three other jufti- — 
ces in feparate, extrajudicial, conferences with the reporter. A 
2. Becaufe the chief-juftice, fir James Dyer, in reporting the re- 
folution of the court in what feems to be the fame cafe’, takes 

no notice of this doctrine. 3. Becaufe it appears, from Plowden’s — 
report, that very many gentlemen of the law were diffatisfied 
with | 
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with this pofition of juftice Manwoode. 4. Becaufe the pofition 
itfelf deftroys the otherwife entire and regular fymmetry of our 


__ legal courfe of defcents, as is manifeit by infpecting the tables 


and deftroys alfo that conftant preference of the male ftocks in 
the law of inheritance, for which an additional reafon is before 


given, befides the mere dignity of blood. 5. Becaufe it intro- 


duces all that uncertainty and contradiction, which is pointed 
out by an ingenious author"; and eftablithes a collateral dodtrine, 
incompatible with the principal point refolved in the cafe of Clere 


_and Brocke, wiz. the preference of n° 11ton° 14. And, though 


that learned writer propotes to refcind the principal point then 
refolved,in order to clear this difficulty ; it is apprehended that 
the difliculty may be better cleared, by rejecting the collateral 
doctrine, which was never yet refolved at all. 6. Becaufe by the 
reafon that is given for this doctrine, in Plowden, Bacon, and 
Hale, (vz. thatin any degree, paramount the firft, the law re- 


{pecteth eer uek and not dignity of blood) n° 18 ought alfo 


to be preferred ton’ 16; which is dire¢tly contrary to the eighth 
rule laid de wn by Hale himfelt ” ' 7. Becaufe this pofition feems 
to contradi& the allowed ane of fir Edward Coke*; who 


Jaysit down (under different names) that the blood of the Kempes 
(alias Sandies) ihall not inherit till the blood of the Stiles’s (alias 


Fairfields) fail. Now the blood of the Stiles’s does certainly not 
fail, till both n°9 and n° ro are extingd. ‘Whereforen® 11 (being 


the blood of the Kempes) ought not to Say till then. 8. Be-’ 


caufe in the cafe, Mich. 12 iia IV. 14”. (much relied on in that 
of Clere and Brooke) it is laid down as a pale that °° ceffuy, que 
“ doit inheriter al pere, doit inheriter al fits”? And fo fir Mauhow 


, _-Hale* fays, °° that Wibash the law ex eneles the father from in- 
_ “ heriting, yet it faBiiAtes and direéts the defcent, as it fhould 


a 


«have been, had the father inherited.” Now it is fettled, by 
the refolution 1 in Clere and Brooke, that n° 10 fhould haven in- 
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inherited to Geoffrey Stiles, the father, before n° 11; and there 
fore n° roought alfo to be pr eferred in inheriting to Fobn Stiles, 
the fon. 


Iw cafe Fobn Stiles was not himfelf the purchafor, but the 


/ 


eftate in fa& came to him by defcent from his father, mother, or 


any higher anceftor, there is this difference; that the blood of 
that line of anceftors, from which it did not defcend, can never 
inherit. ‘Thus, if it defcended from Geofirey Stiles, the father, 
the blood of Lucy Baker, the mother, is perpetually excluded : 

and fo, vice verfa, if it defcended from Lucy Baker, it cannot 


defcend to the blood of Geoffrey Stiles. This, in either cafe, 


cuts off one half of the table from any poilible fucceflion. And 


“farther if it can be fhewn to have defcended from George Stiles, 


this cuts off three fourths; for now the blood, not only of Lucy ; 


Baker, but alfo of Cecilfa Kempe, is excluded. If, laftly, it 
defcended from Walter Stiles, this narrows the fucceffion fill 
more, and cuts off feven eighths of the table; for now, neither 
the blood of Lacy Baker, nor of Cecilia Kempe, nor of Chrif- 
tian Smith, can ever fucceed to the inheritance. And the like 
rule will hold upon defcents from any other anceftors. 


Tue ftudent fhould bear in mind, that, during this ‘witte 
procefs, Yohn Stiles is the perfon fuppofed to have been laft ac- 
tually feifed of the eftate. For if ever it comes to veit in any 


other perfon, as heir to ohn Stiles, a new order of fucceflion . 


mutt be obferved upon the death of fuch heir; fince he, by his 


own fefin, now becomes himfelf an anceftor, or /fpes, and muit 


be putin the place of Fobn Stiles. The figures therefore denote © 


the order, in which the feveral clafles would fucceed to John 
Stiles, and not to each other: and, before we fearch for an heir 


inany of the higher figures, (as n° 8.) we muft be firft affured a 


that all the lower clafles (from n° 1 to 7.) were extinct, at 5 ip 
Stiles’s deceafe. 
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“CHAPTER THE FIFTEENTH. 
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> URCHASE, perquifitio, talken in it’s largeft and mof ex- : 4 Rhos’ eae 
H tenfive fenfe, is thus defined by Littleton *; the poffeflion of = asa sews 
lands and tenements, which a man hath by his own act or aeree- 

ment, and not by defcent from any of his anceftors or kindred. 

In this fenfeit is contradiftinguifhed from acquilition by right of 

blood, and includes every other method of coming to an ciate, 

but merely that by inheritance ; wherein the title is velted in a» 
perfon, not by his own act or agreement, but by the fingle ope- 

ration of law?. 


PurcHASE, indeed, in it’s ; vulgar and confined acceptation, 
is applied only to fuch Gc omiitons of land, as are obtained by 
way of bargain and fale, for money, or fome other valuable con- 
fideration. But this falls far fhort of the legal idea of purchafe 
for, if I give land freely to another,. he is in the eye of the We 

_ apurchafor®; and falls within Littleton’s definition, for he comes 
* to the eftate by his own agreement, that is, he confents to the - 
gift. A man who has his eine s eftate fettled upon him in tail, 

before he is born, is alfo a purchafor ; for he takes quite another 

_ eftate than the ee of defcents would have given him. Nay even 

if the anceftor devifes his eftate to his heir at law by will, with 
_ other limitations or in any other fhape than the courfe of eteantd 

_ would direct, fuch heir fhall take by purchafe‘. But if a man, 

|. feifed in fee, devifes his whole eftate to his heir at law, fo that 


the heir cae neither a greater nor a lefs eftate by the devife than - See 
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/ 
he would have done without it, he fhall be adjudged to take by 
defcent®, even though it be charged with incumbrances‘; for the 
benefit of creditors, and others, who have demands on the eftate 
of theanceftor. If a remainder be limited to the hesrs of Sem- 
pronius, here Sempronius himifelf takes nothing ; but, if he dies 
during the continuance of the particular eftate, his heirs fhall take 
as purchafors®. But, if an eftate be made to A for life, remain- 


_ der to his right heirs in fee, his heirs fhall take by defcent: for 


itis an antient rule of law, that wherever the anceftor takes an 
eftate for life, the heir cannot by the fame convéyance take an 
eftate in fee by purcha/e, but only by defcenth. And, uf A dies 
before entry, ftill his heir fhall take by defcent, and not by pur- 
chafe; for, where the heir takes any thing that might have vetted 


in the anceftor, he takes by way of defcent', The anceftor, du- 


ring his life, beareth in himfelf all his heirs‘; and therefore, 
when once, he is or might have been feifed of the land, the 
inheritance fo limited to his heirs vefts in the anceftor him- 
{elf: andthe word “ heirs’? in this cafe is not efteemed a word 
of purchafe, but a word of limitation, enuring fo as to encreafe 
the eftate of the anceftor from a tenancy for life to a fee-fimple. 
And, had it been otherwife, had the heir (who is uncertain till 


‘the death of the anceftor) been allowed to take asa purchafor 
originally nominated in the deed, as mutt have been the cafeif the © 


remainder had been exprefsly limited to Matthew or Thomas by 
name; then, in the times of firict feodal tenure, the lord would 
have been defrauded by fuch a limitation of the fruits of his fig- 
niory, arifing from a defcent to the heir. Oe 


Wat wecall purcha/e, perquifitio, the feudifts call conquef?, 
conquaefius, or conguifitio': both denoting any means of acquiring 
an eftate out of the common courfe of inheritance. And this is 
fill the proper phrafe in the law of Scotland”; as it was among 
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the Norman jurifts, who ftiled the firft purchafor (that 1s, he who 
firft brought the eftate into the family which at prefent owns it) 
the conqueror or conguereur®. Which feems to be all that was 
meant by the appellation which was given to William the Nor- 
man, when his manner of afcending the throne of England was, 
in his own and his fucceflors’ charters, and by the hiftorians of 
the times, entitled conquacfius, and himfelf conquaeflor or congui- 
fitor®; fignifying, that he was the firit of his family who acquired 
the crown of England, and from whom therefore all future claims 
by defcent mutt be derived: though now, from our difute of the 
feodal fenfe of the word, togethe with the reflection on his for- 
cible method of acquifition, we are apt to annex the idea of vic- 
tory to this name of conque/é or conquifition; a title which, how- 
ever juftwith regard to the crown, the conqueror never pretended 
with regard to the rea/mof England; nor in fact, ever had”. 


Tue difference in effec, between the acquifition of an efiate 
by defcent and by purchaie, confifts principally in thefe two 
points: 1. That by purchafe the eftate acquires a new inherit- 
able quality, and is defcendible to the owner's blood in general, 
and not the blood only of fome particular anceftor. For, when 
a man takes an eftate by purchafe, he takes it not wi feudum pa- 
gernum or maternum, which would defcend only to the heirs by 
the father’s or the mother’s fide: but hetakes it ut feadum an- 
tiquum, asa feud of indefinite antiquity ; -whereby it becomes 
inheritable to his heirs general, firft of the paternal, and then of 
the maternal line’. 2. An eflate taken by purchafe will not 
- make the heir anfwerable for the acts of the anceftor, as an eftate 
by defcent will. For, if the anceftor by any deed, obligation, 
‘covenant, or the like, bindeth himfelf and his heirs, and dieth ; 
this deed, obligation, or covenant, fhall be binding upon the 
heir, fo far forth only as he had any eftate of inheritance velted 
in him (or in fome other in truft for him’) by defcent from that 

Ge 2 anceltor, 
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anceftor, fuflicientto anfwer the charge’; whether he -remains 
in pofleflion, or hath aliened it before action brought’: which. 
fuiacient eftate is in law called afets ; from the French- word, 
affez, enough", ‘Therefore if aman covenants, for. himfelf and 
his heirs, to keep my houfe in repair, I can then (and then only) 
compel his heir to perform this covenant, when he has an eftate 
fuilicient for this purpofe, or afets, by defcent from the cove- 
nantor : for though the covenant defcends to the heir, whether 
heinherits any eftate or no, it lies dormant, and is not compul- 
fory, until he has aficts by defceng”. 
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Tuts is the legal fignification of the word Perguifitio, or pur- 

* f 

Sorte gs ae : 
chafe; and in this fenfe it includes the five following methods of 
acquiring a title to eftates: 1. Efcheat. 2. Occupancy. 3. Pre- 


8 


{cription. 4. Forfeiture. 5. Alienation. Of all thefe in their order. 


I. EscHEAT, We may retmember”, was one of the fruits 
and confequences of feodal tenure. The word itfelf is originally 
French or Norman“, in which language it fignifies chance or ac- 
cident; and with us denotes an obftruction of the courfe of de- 
fcent, and a confequent determination of the tenure, by fome 
unforefcen contingency : in which cafe the land naturally refults 
back,. by a kind of reverfion, to the original grantor or lord of 
mic tec. : 


= > 


‘ 


EscueEart therefore being a title frequently vefted in the lord 
by inheritance, as being the fruit of a figniory to which he was 
intitled by defcent, (for which reafon the lands efcheating fhall 
attend the figniory, and be inheritable by fuch only of his heirs 
as are capable of inheriting the other’) it may feem in fuch cafes 
to fall more properly under the former general head of acquiring 
title to efltates, wz. by deicent, (being veited in him by a& of 
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law, and not by his own act or agreement) than under the pre- 
fent, by purchafe. But it muft be remembered that, in order to 
complete this title by efcheat, it is neceflary that the lord perform 
an act of his own, by entering on the lands and tenements fo ef- 
cheated, or fuing out a writ of efcheat*: on failure of which, 
or by doing any act that amounts to an implied waiver of his 
right, as by accepting homage or rent of a ftranger who ufurps 
the pofleflion, his title by efcheat is barred>. It is therefore in 
-fome refpect a title acquired by his own act, as well as by. act of 
law. Indeed this may alfo be faid- of defcents themfelves, in 
_ which an entry or other feifin is required, in order to make a 
complete title; and therefore this diftribution by our legal wri- 
ters feemsin this refpect rather inaccurate; for, as efcheats muft 
follow the nature of the ligniory to which they belong, they may 
veit by either purchafe or defcent, according as the figniory is 
veited. And, though fir Edward Coke confiders the lord by ef 
cheat as in fome refpedts the affignee of the laft tenant‘, and 
therefore taking by purchafe; yet, on the other hand, the lord 
is more frequently confidered as being witimus haeres, and there- 
_ fore taking by defcent in a kind of caducary fucceffion. 


Gee ties tay of efcheats 1s founded upon this fingle principle, 
that the blood of the perfon lait {eifed in fee-fimple is, by fome 
means or other, utterly extinct and gone: and, fince none can 
inherit his eftate but fuch as are of his blood and confanguinity, 
it follows as a regular confequence, that when fuch blood is ex- 
tinct, the inheritance itfelf muft fail; the land muft become 
what the feodal writers denominate feudum apertum ; and mutt 
refult back again to the lord of the fee, by whom, or by thofe 
whofe eftate he hath, it was given. 


-Escuzats are frequently divided into thofe propter defelum 
fanguinis and thofe propter deliium tenentis : the one fort, if the 


tenant dies without heirs; the other, if his blood be attainted 4, 
f | But 
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But both thefe fpecies may well be comprehended under the firft 
; denomination only; for he that is attainted fuffers an extinction 
~ of his blood, as well as he that dies without relations. The in- 
heritable quality is expunged in onc inftance, and expiresin the 
other ; or, as the doctrine of efcheats is very fully exprefled in 


Fleta®, “© dominus capitalis feodi loco haeredis habetur, quoties per 


6¢ defectum vel delictum extinguitur fanguis tenentis.” 
% 


- Escueats therefore arifing merely upon the deficiency of 
the blood, whereby the defcent isimpeded, their doctrine will 
be better illuftrated by confidering the feveral cafes wherein 


hereditary blood may be deficient, than by any other method 


whatfoever. 


re Ea firft three cafes, wherein inheritable blood is 
wanting, may becollected from the rules of defcent laid down 
and explained in the preceding chapter, and therefore will need 
very little illuftration or comment. Firft, when the tenant dies 
without any relations on the part of any of his anceltors : fe- 
condly, when he dies without any relations on the part of thofe 
anceftors from whom his eftate defcended: thirdly, when he 
dies without any relations of the whole blood. In two of thefe 
cafes the blood of the firft purchafor is certainly, in the other it 
is probably, at an end; and therefore inall of them the law di- 
rects, that the land fhall efcheat to the lord of the fee: for the 
lord would be manifeftly prejudiced, if contrary to the inherent 
condition tacitly annexed to all feuds, any perfon fhould be fuf- 
fered to fucceed to lands, who is not of the blood of the firft 
feudatory, to whom for his perfonal merit the eftate 1s fuppofed 
to have been granted. 


4. A monsTER, which hath not the thape of mankind, but 


in any part evidently bears the refemblance of the brute creation, 


hath no inheritable blood, and cannot be heir to any land, albeit 


it be brought forth in marriage: but, although it hath deformity 
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in any part of it’s body, yet if it hath human fhape, it may be 
heir‘. Thisis avery antient rule in the law of England*; and 
it?s reafon is too obvious, and too fhocking, to bear a minute dif 
cuffion. The Roman law agrees with our own in excluding fuch 
births from fucceflions': yet accounts them, however, children 
in fome refpects, where the parents, or at lealt the father, could 
reap any advantage thereby’; (asthe jus trium liberorum, and the 
like) efteeming them the misfortune, rather than the fault, of 
that parent. But our law will not admita birth of this kind to 
be fuch an iffue, as fhall intitle the hufband to be tenant by the 
curtefy*; becaufe it is not capable of inheriting. And therefore, 
if there appears no other heir than fuch a prodigious birth, the 
land fhall efcheat to the lord. 


5. BasTarps are incapable of being heirs. Baitards, by 
our law, are fuch children as are not born either in lawful wed- 
lock, or within a competent time after it’s determination’. Such 
are held to be nullius fii, the fons of nobody; for the maxim 
of law is, gui ex damnato coitu nafcuntur, inter liberos non compu- 
tantur™. Being thus the fons of nobody, they have no blood in 
them, at leaft no inheritable blood; confequently, none of the 
blood of the firft purchafor; and therefore, if there be no other 
claimant than fuch illegitimate children, the land fhall efchéat to 
the lord®. Thecivil law differs from ours in this point, and al- 
lows a baftard to facceed to an inheritance, if after it’s birth the 
mother was married to the father®: and alfo, if the father had 


ie) 


no lawful wife or child, then, even if the concubine was never 


married to the father, yet fhe and her baftard fon were admitted 
each to one twelfth of the inheritance’; and a baftard was like- 


wile 

PCom att. 7, 8. firofus. Bracton. 1. 1, ¢. 6. & Lg. tr. §. & 30, 
g Qui contra formam humani generis con- | ig ee Be oh 8 

verfo more procreantur, ut fi mulier monflrofum i Ff. 50. 16.135. Paul. 4 fent. 9. §. 63. 

vel prodigiofum entxa fit, inter liberos mon com= k Co. Litt..29. 

puientur. Partus tamen, cui natura aliquan- 1 See book I. ch. 16. 

tulum addiderit vel diminuerit, ut fi fex vel m Co, Litt. 8. 

tantum quatuor digites habuerit, bene debet in- n Finch. law. r1y, 

ter liberos connumerari: et, fi membra fint ia o Nov. 89. ¢. 8. 


utilia aut tortuofa, non tamen eff partus meu- p Ibid. c. 12. 
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wife capable of fucceeding to the whole of his mother’s eftate, 
although ihe was never married ; the mother being fufficiently 
certain, though the father is not’. But our law, in favour of 
marriage, is much lefs indulgent to baftards. 


THERE is indeed one inftance, in which our law has fhewn 
them fome little regard; and that is ufually termed the cafe of 
bafiard eigné and mulier puifne. This happens when a man has a 
baftard fon, and afterwards marries the mother, and by her has. 

a legitimate fon, who in the language of the law is called a mu- 
lier, or, as Glanvil’ expreiles it in his Latin, filias mulieratus s y the, 4 
woman before marriage being concubina, and afterwards ite 
Now here the eldeft i n is Ban ard, or baftard eigné; and the 
younger fon is legitimate, or ee puifne. \f then the father 
dies, and the baftard ergne enters upon his land, and enjoys it to 
his death, and dies fei fed thereof, whereby he inheritance de- 
fcends to his iifue; in this cafe the mulier puifné, and all other 
heirs, sng sh minors, feme-coverts, or under any incapacity 
whatfoever) are totally barred of pei night *. “And this Ag 
a puniithment on the mutter for his negligence, in not- entering | 
during.the ba/fara’s life, and evicting him. 2. Becaufe the law. 
nae not fuller a man-to be baftardized after his death, who en- 
ered as heir and died feifed, and fo pafled for legitimate in his 
lifetime. 3. Becaufe the canon law (following the civil) did al- 
low fuch baflard ecigne to beleg itimate, on the fub ofequent mar- 
‘riage of his mother: and thaterors the laws of England (though 
they would nét admit either the civil or canon law to rule the in- 
heritances of this kindom, yet) paid fuch a regard to a perfon . 
| thus peculiarly (tide faced: that, after the land had defcended | 
to his iffue, they would not unravel the matter again, and fuffer 
his eftate to be fhaken. But this indulgence was (pein to no 
other kind of baftard; for if the mother was never married to 
the father, fuch Bakard could have no POs title at all 
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As baftards cannot be heirs themfelves, fo neither can the ey 
have any heirs but thofe of their own bodies. For, as all colla- 
teral kindred confifts in being derived from the fame common an- 
- ceftor, and as a baftard has no legal anceftors, he can have no 
collateral kindred ; and, confequently, can has no legal heirs, 
but fuch as claim a a peal defcent from himfelf. And. there- 
fore if a baftard purchafes land, and dies feifed thereof without 
iffue, and inteftate, the land {hall efcheat to the lord of the fee“. 


6. Ariens alfo are incapable of taking by defcent, or in- 
heriting™: for they are not allowed to have any inheritable blood 
in them; rather indeed upon a principle of national or civil po- 
licy, than upon reafons firictly feodal. Though, if lands had 
been fuffered to fall into their hands who owe no allegiance to 
_ the crown of England, the defign of introducing ,our feuds, the 
defence of the kingdom, would have been defeated. Wherefore 


if a man leaves no other relations but aliens, his land thall efcheat 
to the lord. ; 

As aliens cannot inherit, fo far they are on a level with bat 
tards ; but, as they are alfo difabled to hold by purchafe*, they 
are under {till greater difabilities. And, as they can neither hold 
by purchafe, nor by inheritance, it is ree fuperfluous to fay 
that they can have no heirs, fince they can have nothing for an 
heir to inherit ; but fo it is exprefsly holden’, becaute they have 
not in them any inheritable blood. 


Awnp farther, if an alien be made a denizen by the king’s 
letters patent, and then purchafes lands, (which the law allows 
fuch a one to do) his fon, born before his denization, fhall not 
(by the common law) inherit thofe lands; but a fon born after- 
wards may, even though his elder Healing be living; for the fa- 


ther, before denization, had no inheritable blood to communicate 
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‘to his eldeft fon; but by denization it acquires an hereditary 


quality, which will be tranfmitted to his fublequent poiterity. 


Yet, if he had been naturalized by act of parliament, fuch eldeft 


fon might then have inherited ; for that cancels all defects, and 
is allowed to have a retrofpective energy, which fimple deniza- 


tion has not’. : . 


Sip Edward Coke* alfo holds, that if an alien cometh into 
England, and there hath iffue two fons, who are thereby natural 
born fubjects ; and one of them purchafes land, and dies; yet 
neither of thefe brethren can be heir to the other. For the com- 
mune vinculum, or common ftock of their confanguinity, 1s the 
father; and, as he had no inheritable blood in him, he could 
communicate none to his fons; and, when the fons can byno pof- 
fibility be heirs to the father, the one of them fhall not be heir 
tothe other. And this opinion of his feems founded upon folid 


principles of the antient law} not only from the rule before . 
cited’, that cefluy, que doit inheriter al pere, doit inheriter al fits ; 


but alfo becaufe we have feen that the only feodal foundation, 
upon which newly purchafed land can poflibly defcend toa bro- 
ther, is the fuppofition and fiGiion of law, that it defcended from 


-fome one of his anceftors: but in this cafe as the immediate an- 


ceftor was an alien, from whom it could by no pofflibility defcend, 
this fhould deftroy the fuppofition, and impede the deicent, and 
the land fhould be inherited ut feudum /tricle novum; that 1s, by 
none but the lineal defcendants of the purchafing brother; and, 


on failure of them, fhould efcheat to the lord of the fee. But - 
this opinion hath been fince overruled®: and it is now held for 


law, that the fons of an alien, born here, may inherit to each 
other. And reafonably enough upon the whole: for, as (Gin 


common purchafes) the whole of the fuppofed defcent from in- : 
_ definite anceftors is but fictitious, the law may as well fuppofe 


the requifite ancefior as fuppofe the requiiite deicent. 
| Ir 
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Tr is alfo enacted, by the fatute 11 & 12 W.TIl. c. 6. that 
all perfons, being natural-born fubjects of the king, may inherit 
and make their titles by defcent from any of their anceftors lineal 
or collateral ; although their father, or mother, or other anceitor, 
by, from, through, or under whom they derive their pedigrees, 
were born, out of the king’s allegiance. But inconveniences were 
afterwards apprehended, in cafe perfons fhould thereby gain a 
. future capacity to inherit, who did not exif at the death of the 
perfon laft feifed. As, if Francis the elder brother of John Stiles 
- bean alien, and Oliver the younger be a natural-born fubject,upon 
John’s death without iffue, his lands will defcend to Oliver the 
younger brother: now, if afterwards Francis hath a child, it 
was feared that, under the ftatute of king William, this new- 
born child might defeat the eftate of hisuncle Oliver. Where- 
fore it is provided, by the ftatute 25 Geo. Il.c. 39. that no right 
of inheritance fhall accrue by virtue of the former ftatute to any 
perfons whatfoever, unlefs they are in being and capable to take 
as heirs at the death of the perfon laft feifed:—with an exccp- 
tion however to the cafe, where lands fhall defcend to the daugh- 
ter of analien; which daughter fhall refign fuch inheritance to 
her after-born brother, or divide it with her after-born fitters, 
according to the ufual rule‘ of defcents by the common law. 


~, By attainder alfo, for treafon or other felony, the blood of 
the perfon attainted is fo corrupted, as to be rendered no longer 
inheritable. , : 


GREAT care mutt betaken to diftinguifh between forfeiture 
of lands to the king, and this {pecies of efcheat to the lord ; 
which, by reafon of their fimilitude in fome circumitances, and 
becaufe the crown is very frequently the immediate lord of the 
fee and therefore entitled to both, have been often confounded 
together. Forfeiture of lands and of whatever elfe the offender - 
poffefled, was the doétrine of the old Saxon law‘, as a part of 

Mh 2 punifhment 
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punifhment for the offence ; and does not at all relate to the feo- 
dal fyltem, nor is the confequence of any figniory or lordfhip pa- 
ramount*: but, being a prerogative vefted in the crown, was 
neither fuperfeded nor diminifhed by the introduction of the Nor- 
man tenures; a fruit and confequence of which efcheat muft un- 
doubtedly be reckoned. Efcheat therefore operates in fubordi- 
nation to this more antient and fuperior law of forfeiture. 


ius doctrine of efcheat upon attainder, taken fingly, is this : 
that the blood of the tenant, by the commiflion of any felony, 
(under which denomination all treafons were formerly comprized?) 
is corrupted and fained, and the original donation of the feud is 
thereby determined, it being always granted to the vafal on the 
implied condition of dum bene fe geferit. Upon the thorough 
demontftration of which guilt, by legal attainder, the feodal co- 
_ venant and mutual bond of fealty are held to be broken,the eftate 
inflantly falls back from the offender to the lord of the fee, and 
the inheritable quality of his blood is extinguifhed and blotted 
out for ever. In this fituation the law of feodal efcheat was 
brought into England at the conqueft ; and in general fuperadded 
to the antient law of forfeiture. In confequence of which cor- 
ruption and extinction of hereditary blood, the land of all felons 
would immediately reveft in the lord, but that the fuperior law 
of forfeiture intervenes, and intercepts it in it’s paflage : in cafe 
of treafon, for ever; in cafe of other felony, for only a year and 
aday, after which time it goes to the lord ina regular courfe of 
efcheat®, asit would have done to the heir of the felon in cafe 
the feodal tenures had never been introduced. And that this is’ 
the true operation and genuine hiftory of efcheats will moft evi- 
dently appear from this incident to gavelkind lands (which feem 
to be the old Saxon tenure,) that they are in no cafe fubject 
to elcheat for felony, though they are liable to forfeiture for 
treafoni. had 
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As aconfequence of this doctrine of efcheat, all lands of in- 
heritance immediately revefting in the lord, the wife of the felon 
was liable to lofe her dower, till the ftatute 1 Edw. Vi.c. 12. 
enacted, that albiet any perfon be attainted of mifprifion of trea- 
fon, murder, or felony, yet his wife fhall enjoy her dower. But 
fhe has not this indulgence where the antient law of forfeiture 
operates, for it is exprefsly provided by the ftatute 5 & 6 Edw. VI. 
c. 11. that the wife of one attaint of high treafon fhall not be 
endowed at all, 


Hitruerto we have only fpoken of eftates bofed in the of- 
fender, at the time of his offence or attainder. And here the 
law of forfeiture ftops ; but the law of efcheat purfues the mat- 
ter ftill farther. Forthe blood of the tenant being utterly cor- 
rupted and extinguifhed, it follows, not only that all he now has 
fhould efcheat from him, but alfo that he fhould be incapable of 
inheriting any thing forthe future. This may farther illuftrate 
the diftinétion between forfeiture and efcheat. If therefore a fa- 
ther be feifedin fee, and the fon commits treafon and is attainted 
and then the father dies : here the land fhould efcheat to the lord ; 
becaufe the fon, by the corruption of his blood, 1s incapable to 
be heir, and there can be no other heir during his life: but no- 
thing fhall be forfeited to the king, for the fon never had'any in- 
tereft in the lands to forfeit*. Th ihe cafe the efcheat operates, 
and not the forfeiture ; but in the following inifiance the forfeit- 
ure works, and not the efcheat. As where a new felony is crea- 
ted by act of parliament, and it is provided (as is frequently the 
cafe) that it fhall not extend to corruption of blood: here the 
lands of the felon fhall not efcheat to the lord, but yet the pro- 
fits of them ‘hall be forfeited to the king fo long as the offender 


lives!. 


Tuere is yeta farther confequence of the corruption and 
extinction of hereditary blood, whichis this: that the perfon 
attainted 


k Co, Litt. 13, 13 Inft.’47. 
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attainted fhall not only. be incapable himfelf of inheriting, or: 


tranfmitting his own property by heirfhip, but fhall alfo ob#rua 
the defcent of lands or tenements to his potterity, in all cafes 
where they are obliged to derive their title through him from 


any remoter anceftor. Thechannel, which conveyed the heredi- © 


tary blood from his anceftors to him, is not only exhaufted for’ 


the prefent, but totally dammed up and rendered impervious for 
the future. This is a refinement upon the antient law of feuds, 
which allowed that the grandfon might be heir to his grandfather 
though the fon in the intermediate generation was guilty of fe- 
lony”. But, by the law of England, a man’s blood is fo uni- 
verfally corrupted by attainder, that his fons can neither inherit 


to him nor to any other anceftor’, at leaft on the part of their , 
attainted father. ; ! \ 


TH1s corruption of blood cannot be abfolutely removed but + 


by authority of parliament. The king may excufe the public 
punihment of an offender ; but cannot abolith the private right, 
which has accrued or may accrue to individuals as a confequence 
of the criminal’s attainder. He may remit a forfeiture, in which 
the intereft of the crownis alone concerned: but he cannot wipe 
away the corruption of blood; for therein a third perfon hath an 
intereft, the lord who claims by efcheat. If therefore a man hath 
a fon,and is attainted, and afterwards pardoned by the king ; 
this fon can never inherit to his father, or father’s anceftors ; 
becaule his paternal blood, being once thoroughly corrupted by 
his father’s attainder, muft continue fo: but if the fon had been 
born after the pardon, he might inherit ; becaufe by the pardon 
the father is made a new man, and may convey new inheritable 
blood to his after-born children®, 


HEREIN there is however a difference between aliens and 
perfons attainted. Of aliens, who could never by any poffibility 
be heirs, the law takes no notice : and therefore we have feen, 


that 


m Van Leeuwen ina Feud, 31. @ Ibid. 392, 
nu Co. Litt. 391, . 


Hat an SEH elder brother hail noe Win pede the defcent to a na- 
tural-born younger brother. Butin attainders itis otherwife: for 
if a man hath ifflue a fon, and is attainted, and afterwards par- 
doned, and then hath iflue a fecond fon, and dies; here the cor- 
ruption of blood i is not removed from the eldeft, and therefore 
he cannot be heir: neither can the youngeit be heir, a he hath 
an elder brother living, of whom the law takes notice, as he 
once had a poflibility of being heir; and therefore the younger 
brother fhall not inherit, but the land fhall efcheat to the lord: 
though, had the elder died without iflue in the life of the father, 
‘the younger fon born after the pardon might well have inherited, 


-for he hath no corruption of blood”. So e a man hath iffue two - 


_ fons, and the elder, in the life time of the father hath ifflue, and 
then is attainted and executed, and afterwards the father dies, 
the lands of the father fhall.not defcend tothe younger fon: for 
the iffue of the elder, which had once a poffibility to inherit, 


fhall ipapede the defcent to the younger, and the land thall efcheat 


to thelord’. Sir Edward Coke in this cafe allows", that if the 
anceftor be attainted, his fons born before the attainder may be 


heirs to each other; and diltinguifhes it from the cafe of the 
fons of an alien, becaufe in this cafe the blood was inheritable 
when imparted to them from the father : but he makes a doubt. 
(apon the fame principles, which are now overruled’) whether — 


fons, born after the attainder, can inherit to each other; for they 
never had any inheritable blood in them. 


Upow the whole it appears, that a perfon attainted is neither 


allowed to retain his former efiate, nor to inherit any future one, 
nor to tranfmit any inheritance to his iffue, either immediately 
from himfelf, or mediately through himfelf from any remoter 
anceftor; for his inheritable bloods: which is necellary either to 


hold, to take, or to tranfmit any feodal property, is blotted out, 


corrupted, and extinguifhed for ever: the confequence of which 


is, that eftates, thus impeded in thew defcent, refule back and . 


e{cheat to the lord. 
| Tuis 
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Tuts corruption of blood, thus arifing from feodal principles, 


but perhaps extended farther than even thofe principles will war- 
rant, has been long looked upon as a peculiar hardthip : be- 
caufe, the oppreflive parts of the feodal tenures being now in 
general abolifhed, it feems unreafonable to referve one of their 
moft inequitable confequences; namely, that the children fhould 


not only be reduced to prefent poverty, (which, however fevere, - 


is fufficiently juftified upon reafons of public policy) but alfo be 
laid under future difficulties of inheritance, on account of the 
guilt of their anceftors. And therefore in mof (if not all) of 
the new felonies, created by parliament fince the reign of Henry 
the eighth, it is declared that they fhall not extend to any cor- 
ruption of blood: and by the ftatute 7 Ann. c. 21. (the opera- 
tion of which is poftponed by the ftatute 17 Geo. IL. c. 39.) 
it is enacted, that, after the death of the late pretender, and his 
fons, no attainder for treafon {hall extend to the difinheriting 
any heir, nor the prejudice of any perfon, other than the offender 
himfelf: which provifions have indeed carried the remedy far- 
ther, than was required by the hardfhip above complained of; 


which is only the future obilruction of defcents, where the 


pedigree happens to be deduced through the blood of an at- 
tainted anceflor. | | 


Berore I conclude this head, of efcheat, I muft mention 
one fingular inftance in which lands held in fee-fimple are not 
liable to efcheat to the lord, even when their owner is no more, 
and hath left no heirs to inherit them. And this is the cafe of a 
corporation: for if that comes by any accident to be diflolved, 
the donor or his heirs fhall have the land again in reverfion, and 
not the lord by efcheat, which is perhaps the only inftance where 
a reverfion can be expectant on a grant in fee-fimple abfolute. 


But the law, we are told‘, doth tacitly annex a condition to ~ 


every fuch gift or grant, that if the corporation be diffolved, the 
donor or grantor fhall re-enter ; for the caufe of the gift or grant 


 faileth, 7 
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faileth. This is indeed founded upon the felf-fame principle as 
the law of efcheat ; the heirs of the donor being only fubftituted 
inftead of the chief lord of the fee: which was formerly very 
frequently the cafe in fubinfeudations, or alienations of lands by a 
wafal to be holden as of himfelf; till that practice was refirained 
by the flatute of quia emptores, 18 Edw. I. ft. 1. to which this 
very fingular inftance {till in fome degree remains an exception. 


THERE isone more incapacity of taking by defcent, which, 
not being productive of any efcheat, is not properly reducible to 
this head, and yet muft not be pafled over in filence. Itis enacted 

by the ftatute 11 & 12 Will. lil. c. 4. that every papilt who fhall 
not abjure the errors of his religion by taking the oaths to the 
-overnment, and making the declaration againit tranfubftantia- 
tion, within fix months after he has attained the age of eighteca 
years, {hall be incapable of inheriting, or taking, by defcent as 
well as purchafe, any real eftates whatloever ; and his next of 
kin, being a proteftant, fhall hold them to his own ufe till fuch 
time as he complies with the terms impofed by theact. This in- 
capacity is merely perfonal ; it affeéts himfelf only, and does not 
deftroy the inheritable quality of his blood, fo as to impede the 
defcent to others of his kindred. In like manner as, even in the — 
times.of popery, one who entered into religion and became a 
monk profeffed was incapable of inheriting lands, both in our 
own " and the feodal law ; eo quod defut effe miles feculi qui faclus 
eft miles Chrifti ; nec beneficium pertinet ad eum qui non debet gerere 
officium “. But yet he was accounted only civiliter mortuus ; he did - 
_ not impede the defcent to others, but the next heir was entitled 
-. to his or his anceftor’s eftate. | ) | 


ni 


2 


_ Tuese are the feveral deficiencies of hereditary blood, recog- 
nized by the law of England; which, fo often as they happen, 
occafion lands to efcheat to the original proprietary or lord. 
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‘life at was holden: in this cafe he, that could firft enter on the 
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CHAPTER THE SIXTEENTH. 


Or TITLE sy OCCUPANCY. 


™, CCUPANCY is the taking poffeffion of thofe things, 
a # which before belonged to nob cide This, as we have feen*, 
is the true ground and foundation of all property, or of holding 
thofe things in feveralty, which by the law of nature, unqualified 
by that of fociety, were common to ail mankind. But, when 
once it was agreed that every thing capable of ownerfhip thould 
have an owner, natural reafon fugeetted, that he who could firft 
declare his intention of appropriating any thing to his own ufe, 
and, in confequence of fuch intention, actually took it into pof- 
{eflion, fhould thereby gain the abfolute property of it; accord- 
ing to that rule of the law of nations, recognized by the laws of 
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Tuis right or occupancy, fo far as it concerns real property 
(for of perfonal chattels I am not in this place to fpeak) hath 
been confined by the laws of England within a very narrow com- 
pafs ; and was extended only to a fingle inftance: namely, where — 
aman was tenant pur auter vie, or had an eftate granted to him- 
felf only (without mentioning his heirs) for the life of another 


man, and died during the life of ceffuy gue vie, or him by whofe a 


land, might ee retain ie poliefiion fo long as ee que vie 
lived, by, right of occupancy *. 


Tuts. 
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Tuts feems to have been recurring to firft principles, and 
calling in the law of nature to en the property of the land, 
when left without a legal owner. For it did not revert to Ae 
grantor 3 who had parted with all his intereft, folong as ce/fuy 
gue vie lived: it did not efcheat to the lord of the fee; for all 
efcheats muft be of the abfolute entire fee, and not of any par- 
ticular eftate carved out of it; muchlefs of fo minutea remnant 
as this : it did not belong to the erantee : for he was dead: it 
did not defcend to his heirs; for there were no words of inherit- 
“ance in the grant: norcould it veft in his executors; for no 
executors could fucceed toa freehold. Belonging therefore to 
nobody, like the Aaereditas jacens of the Ron the law left 
it open to be feifed and appropriated by the firft perfon that could 
‘enter upon it, during the life of cefluy que vie, under the name 

of an occupant. But there wasnoright of occupancy allowed 
where the king had the reverfion of the lands; for the reverfioner 
hath an equal eos with any other man to enter upon the vacant 
poffeflion, and where the king’s title and a fubject’s concur, the 


king’s fhall be always preferr oe : againft the king therefore there 


could be no prior alpen, becaufe nullum tempus occurrit regi’, 
“And, evenin thecafe of a fubject, had the eftate pur auter vie 
been granted to aman and his heirs during the life of ceffuy que 
vie, there the heir might, and {till may, enter and hold poflef- 
fion, and is called in law a /pecial occupant ; as having a {fpecial 
_exclufive right, by the terms of the original grant, to enter upon 
‘and occupy this 4aereditas jacens, during the refidue of the eflate 
granted: though tome have thought him fo called with no very 
great propriety® ; and that fuch eltate is rather a defcendible 
freehold. But the title of common occupancy is now reduced 
almoft to nothing by two ftatutes; the one, 29 Car. Il. c. 3. 
which enacts, that where there is no fpecial occupant, in whom 
the eftate may velt, the tenant pur auter vie may devife it by 
will, or it fhall go to the executors and be affets in their hands 
for payment of debts: the other that of 14 Geo. Il. c. 20. which 


Lee enacts, 


4 Ibid, e Vaugh. 201, 
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enatts, that it fhall veft not only in the executors, ie in cafe 
| the tenant dies inteftate, i in the adminiftrators alfo; and 20 in a 
ie courte of diftribution like a chattel intereit. 


B y thefe two ftatutes the title of common occupancy is utterly” 
extinct and Ae : though that.of/pecial occupancy, by the 
heir at law, continue this ee ; fuch heir being held to fuc- 
ceed to the anceftor’s efta a not by defcent, fab: then he mutt 
take an eftate of inheritance, but as an occupant, {pecially marked 
out and appointed by the original grant. The doctrine of com- 
mon occupancy ma iS however be ufefully remembered on the fol+ 
lowing aa am ong § others : that, as by the common law no 
occupancy could be of 3 ncor ‘poreal hereditaments, as of rents, 
tithes, advowfons, Seana or the like’, CE with refpect 
to them, there could beno actual entry made, or corporal feifin 
had; and therefore by the death of the grantee pur auter vie a 

grant of fuch hereditaments was entirely determined*) fo now, 
T apprehend, notwit Haandine thefe ftatutes, fuch grant would be 
Ram ae likewife ; and the hereditaments would not be devi- 
fable, nor veft in the executors, nor go ina courte of diftribution. 
For the ftatutes muft not be conttr ued fo as to create any new 
| eftate, or to keep that alive which by the common law was deter- 
ih mined, and ge Be to defer the grantor’s reverfion ; but merely 
to difpofe of an intereft ia being, to which by law there was no 
owner, and which therefore was left open to the firft occupant. 
When there is a refidue left, the Ratutes give it to the executors 
and adminiftrators, inftead of the fir occupant; but they wil 
a not create a refidue, on purpofe to give it to either. They only 
meant to provide an appointed inftead of a cafual, a certain in- 
ftead of an uncertain, owner, of lands which before were no- 
body’s; and thereby to fupply this ca/us omiffus, and render the. 
difpofition of law in all refpects entirely uniform : this being the 
only inftance wherein a title to a real eftate sae ever be ac- 
quired by occupancy. 


tee 1 Se 


be f Co, Titt. qt. g Vaugh,. 207. 
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T urs, I fay, was the only inftance ; for I think there can be 
no other cafe devifed, wherein there is not fome owner of the 
land appointed by the law. In the cafe of a fole corporation, as 
a parfon of achurch, when he dies or refigns, though there is no 
aGual owner of the land till a fucceflor be appointed, yet there 
is a legal, potential ownerfhip, fubfifting in contemplation of law ; 
and when the fucceflor is appointed, his appointment fhall have 

aretrofpect and relation backwards, fo as to entitle him to all 
the profits from the inftant that the vacancy commenced. And, 
‘in all other inftances, when the tenant dies inteftate, and no other 
owner of the lands is to be found in the common courfe of de- 
{cents, there the law vefis an ownerfhip in the king, or in the 
fubordinate lord of the fee, by efcheat. 


So alfo in fome cafes, where the laws of other nations give a 
right by occupancy, as in lands newly created, by the rifing of 
an iflandin a river, or by the alluvion or dereliction of the fea ; 
in thefe infiances the law of England afligns them an immediate 
owner. For Bracton tells us", that if an ifland arife in the middle 
of a river, it belongs in common to thofe who have lands on 
each fide thereof ; butifit be nearer to one bank than the other, 
it belongs only to him who 1s proprietor, of the neareft fhore ; 
which is agreeable to, and probably copied from, the civil law’. 
Yet this feems only to be reafonable, where the foil of the river 
"is equally divided between the owners of the oppofite fhores: for 
if the whole foil isthe freehold of any one man, as it muit be 
whenever afeveral fifhery is claimed®, there it feems juit (and fo 
is the ufual practice) that the eyotts or little iflands, arifing in any 
~ part of the river, fhall be the property of him who owneth the pil- 
cary and the foil. However, in cafe a new ifland rife in the /ea, 
though the civil law gives it to the firft occupant! yet ours gives it 


to the king”. Andas to lands gained from the fea, either by a/la- 
vion 


a ie ae 1 Inft. 2. 1, 18. 
i Inft. 2.1. 2% m Bratt, J. 2.6.3. Callis of fewers. 22. 
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vion, by the wafhing up of fand and earth, fo as in time to make 
terra firma ; ox by derelittion, as when the fea thrinks back below 
the ufual watermark ; in thefe cafes the law is held to be, that if 
this gain be by little and little, by fmall and imperceptible degrees, 
it fhall go the owner of the land adjoining", For de minimis 
non curat lew: and, befides, thefe owners being often lofers by 
the breaking in of the fea, or at charges to keep it out, this 
poflible gain is therefore a reciprocal confideration for fuch pof- 
fible charge or lofs. But if the alluvion or dereli@ion be fud- 
den and confiderable, in this cafe it belongs to the king; for, as 
the king is lord of the fea, and fo owner of the {oil while it is 
covered with water, it is but reafonable he fhould have the foil, 
when the water has left it dry°. So that the quantity of ground 

gained, and the time during which it is gaining, are what make 
it either the king’s, or the fubjeét’s property. In the fame man- 
ner ifariver, running between two lordthips, by degrees gains 
upon the one, and thereby leaves the other dry ; the owner who 
lofes his ground thus imperceptibly has no remedy: but if the 
courle of the river be changed by afudden and violent flood, or 
other hafty means, and thereby a man lofes his ground, he fhall 
have what the river has left in any other place, as a recompente 
for this fudden lofs’. And this law of alluvions and derelictions, 
with regard to rivers, is nearly the fame in the imperial law?; 
from whence indeed thofe our determinations feem to have been 
drawn and adopted : but we ourfelves, as landers, have applied 
them to marine increafes; and have given our fovereign the pre- 
rogative he enjoys, as well upon the particular reafons before- 
mentioned, as upon this other general eround of prerogative, 
which was formerly remarked", that whatever hath no other 
owner 1s velted by law in the king, | 


n 2 Roll. Abr. 170, Dyer. 326, 
1 o Callis. 24.28, 


q Inf. 2.1. 20, 21, 2%) 235 24s 
r See Vol, I. pag. 298. 


il anette af a ee Oe re MF ae 


ES a ne ee a oe 


os 


Ch. ig of 'T a IN out mt 263 


CHAPTER THE SEVENTEENTH. 


Or TITLE sy PRESCRIPTION. 


Turrp method of acquiring real property by purchafe is 
_4 & that by prefeription; as whena ‘man can fhew no other 
title to what he claims, than cheat he, and thofe under whom he 
claims, have immemorially ufed to enjoyit. Concerning cuftoms, 
or immemorial ufages, in general, with the feveral requifites and 

rules to be oblerved, in order to prove their exiftence and vali- 
dity, we enquired at large in the preceding part of thefe com- 
mentaries *. At prefent therefore I fhall only, firft, diftinguifh 
between ae firictly taken, and pre/cription; and: then ikea: 
‘what fort of things may be prefcribed for. 


Awp, fir, the diftin@ion between cuftom and prefcriptionds 
‘this ; that cuftom is properly a /cal ufage, and not annexed to 


any perfon; fach as, a cuftom in the manor of Dale that lands 


fhall defcend to the youngeft {on : prefcription is merely a perfonal 
ufage; as, that Sempronius, and hisanceltors, or thofe whofe eftate 
‘he hath, have ufed time out of mind to have fuch an advantage 
or privilege’. As for example: if there bea ufagein the parifh of 
‘Male,'that all the inhabitants of that parifhmay dance on a cer- 
tain clofe, at all times, for their recreation; (which is held ‘ to 
be a lawful ufage) this is ftrictly a cuftom, for it is applied to 
the place in pre and not to any par euler > perfons : but if the 
tenant, 


_a See Vol. T. pag. 75, &c. c x Ley. 176. 
b Co. Litt. 113) 
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tenant, who is feifed of the manor of Dale in fee, alleges that 
he and his anceftors, or all thofe whofe eftate he hath in the faid 
manor, have ufed time out of mind to have common of paiture 
in fuch a clofe, this is properly called a prefcription ; for this is 
a ufage annexéd to the perjon of the owner of this eftate. All 
prefcription muft be either in a man and his anceftors, or ina 
man and thofe whofe eftate he hath¢; which laft is called pre- 
{cribing in a gue eftate. And formerly a man might, by the com- 
mon law, have prefcribed for a right which had been enjoyed by 
his anceftors or predeceflors at any diftance of time, though his 
or their enjoyment of it had been fufpended * for an indefinite 
feries of years. But by the itatute of limitations, 32 Hen. VII. 
c. 2. it is enacted, that no perfon fhall make any prefcription by 
the feifin or poffeflion of his anceftor or predeceflor, unlefs fuch 
{eifin or poffeffion hath been within threefcore years next before 


fuch prefcription made‘. 


SeclonpLy, as to the feveral {pecies of things which may, 
er may not, be prefcribed for: we may in the firft place, oblferve, 
that nothing but incorporeal hereditaments can be claimed by 
prefcription ; as a right of way, a common, ©’c; but that no 
prefcription can give a title to lands, and other corporeal fub- 
tances, of which more certain evidence may be had®. For no 
man can be faid to prefcribe, that he and his anceftors have 
immemorially ufed to hold the cattle of Arundel: for this is 
clearly another fort of title ; a title by corporal feifin and in- 
heritance, which is more permanent, and therefore more capable | 
of proof, than that of prefcription. But, as to a right of way, a 
common, or the like, a man may be allowed to preicribe: for of © 
thefe there is no corporal feifin, the enjoyment will be frequently 
by intervals, and therefore the right to enjoy them can depend 


on nothing elfe but immemorial ufage. 2. A prefcription mult 
always 


d 4 Rep. 32. ufucapio 5 (Phe at. 36 3.) £0 called, becaufe 
e Co. Litt..113.. a man, that gains a title by prefcription, 
£ This title, of prefeription, was well = may be faid ufu rem capere. 

known’ in the Roman law by the name of g Dr & St. dial. 1. ¢. 8. Finch, 1326 
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always be laid in him that istenant of the fee. A tenant for life, 
for years, at will, or a copyholder, cannot prefcribe, by reafon 
of the imbecility of their eftates". For, as prefcription is ufage 
beyond time of memory, it is abfurd that they fhould pretend to 
prefcribe, whofe eftates commenced within the remembrance of 
man. And therefore the copyholder muit prefcribe under cover 
of his lord’s eftate, and the tenant for life under cover of the te- 
nant in fee-fimple. As, if tenant for life of a manor would pre- 


feribe for aright of common as appurtenant to the fame, he mult’ 


prefcribe under cover of the tenant in fee-fimple; and mutt plead, 
that John Stiles and his anceftors had immemorially uled to have 
this right of common, appurtenant to the faid manor, and that 
John Stiles demifed the faid manor, with it’s appurtenances, to 
him the faid tenant for life. 3. A prefcription cannot be for a 
thing which cannot be raifed by grant.” For the law allows pre- 
{cription only in fupply of the lofs of a grant, and therefore every 
preicription prefuppofes a grant to have exifted. Thus a lord of 
a manor cannot pre(cribe to raife a tax or toll upon itrangers; for, 
as fuch claim could never have been goodby any grant, it fhail 
not be good by prefcription'. 4. A fourth rule is, that what is 
to arife by matter of record cannot be prefcribed for, but muit 
be-claimed by grant, entered on record; fuch as, for inftance, 
the royal franchifes of deodands, felons’ goods, and’ the like. 
Thefe, not being forfeited till the matter on which they arife is 
found by the inquifition of ajury, and fo made a matter of re- 
cord, the forfeiture itfelf cannot be claimed by any inferior title. 
But the franchifes of treafure-trove, waifs, eftrays, and the like, 
may be claimed by prefcription ; for they arife from private con- 
tingencies, and not from any matter Orerecord ©. *.5% Among 
things incorporeal, which may be claimed by prefcription, q dif- 
tinction muft be made with regard to the manner of prefcribing ; 
that is, whether a man fhail prefcribe in a que effate, or in himfelf 


and his anceftors. For, if a man prefcribes in a que effate, (that 


is, in himfelf and thofe whofe eftate he holds) nothing is, claim- 
Vou. I. : Kk able 


h 4 Rep. 31, 3%. k Co. Litt, It4e 
i x Ventr. 387. ; 
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able by this prefcription, but fuch things as are incident, appen- 
dant, or appurtenant to lands; for it would be abfurd to claim 


any thing as the confequence, or appendix, of an eftate, with 


which the thing claimed has no connexion: but, if he prefcribes 
in himfelf and his anceftors, he may prefcribe for any thing what- 


foever that les in grant; not only things that are appurtenant, - 


but alfo fuch as may bein grofs'. Therefore a man may prefcribe, 
that he, and thofe whofe eftate he hath in the manor of Dale, have 
ulfed to hold the advowfon of Dale, as appendant to that manor: 
but, if the advowfon be a diftinét inheritance, and not appendant, 
then he can only prefcribe in his anceftors. So alfo aman may 
preicribe in a que eflate for a common appurtenant to a manor ; 


but, u he would prefcribe for a common in gro/s, he muft pre- 


icribe in himfelf and his anceftors. 6. Laftly, we may obferve, 
that eftates gained by prefcription are not, of courfe, defcendible 
to the heirs general, like other purchafed eftates, but are an ex- 
ception to the rule. For, properly fpeaking, the prefcription is 
rather to be confidered as an evidence of a former acquifition, 
than as an acquifition de novo: and therefore, if a man pre- 


feribes for a right of way in himfelf and his anceftors, it will 


defcend only to the blood of that line of anceftors in whom he fo 
preicribes; the prefcription in this cafe being indeed a {pecies of 


deicent. But, if he prefcribes for it in a gue effate, it will follow 


the nature of that eftate in which the prefcription is laid, and be 
inheritable in the fame manner, whether that were acquired by 
defcent or purchafe: for every acceflory followeth the nature of 


it’s principal. ie 


1 Litt Suir ?>. wbigeh Laos. : 


CHAPTER THE EIGHTEENTH. 


Or TEPLe py fh Or hie ITO R Ee 


'ORFEITURE is-a punithment annexed by law to fome 
illegal act or negligence, in the owner of lands, tenements, 


they go to theparty injured, asa PecOm PSH for the rode inch 
either he alone, or the public together with himfclf, hath ful- 
~ tained. 


Lanps, tenements, and hereditaments, may be Corea 3 im 
various degrees and by various means: 1. By crimes and mif- 
-demefnors. 2. By alienation contrary to law. 3. By non-pre- 
fentation toa benefice, when the forfeiture is denominateda /ap/e. 


4. By fimony. 5. By non-performance of conditions. 6. By ~~ 


watte.> 7. By breach of copyhold cuftoms. 8. By Naber ESA 


Te: tee Geandation and juttice of forfeitures for crimes and 


mifdemefnoys, and the feveral degrees of thofe forfeitures, propor- 
tionedato the feveral offences, have been hinted at in the prece- 
ding volume’; but will be more properly contidered, and more 
at Soe in he fourth book of thefe commentaries. At prefent 


I fhall only obferve in general, that the offences which induce a. 


forfeiture of lands and tenements to the crown are principally 
the following xr |peaton. So%et elony. 3. Mea GS of 
lie co Pe ea trealon. 


a Vol. I. pag. 299. 


or r hereditaments ; ; whereby he lofes all his intereft therein, and 
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treafon. 4. Praemunire. 5. Drawing a weapon on a judge, or 


ftriking any one in the prefence of the king’s principal courts of , 


juftice. 6. Popifh recufancy, or non- Nhiaeiace of certain laws, 
enacted in reftraint of papifts, But at what time they feverally 
commence, how far they extend, and how long they endure, 
will with greater propricty be referved as the object of our future 
enquiries. 


Il. Lanps and tenements may be forfeited by alienation, or 
conveying them to another, contrary to law. This is either alie- 
nation in morfmain, alienation to an alien, or alienation by parti- 
cular tenants; im the two former of which cafes the forfeiture 
arifes from the incapacity of the alienee to take, in the latter 
from the incapacity of the alienor to grant. 


1. ALIENATION in mortmain, in mortua manu, is an aliena- 
tion of lands or tenements to any corporation, fole or aggregate, 
ecclefialtical or temporal. But thefe purchafes having been chiefly 
made by religious houfes, in confequence whereof the lands be- 
came perpetually inherent in one dead hand, this hath occafioned 
the general appellation of mortmain to be applied to fuch alie- 
nations’, and. the religious houfes themfelves to be principally 
confidered in forming ‘the ftatutes of mortmain: in deducing the 
hiftory of which Rotated) it will be matter of curiofity to obferve 


the great addrefs and fubtile contrivance ofthe ecclefiaftics in elu- 


ding from time to time the laws in being, and the zeal with 


which fucceflive parliaments have purfued ther through all their - | 
finefles ; how new remedies were ftill the parents 3 new eVar _ 
fions; till the legiflature at laft, though with difficulty, hath 


obtained a decilive victory. o 

By the common law | any man might difpofe of his lands to 
any other private man at his own difcretion, efpecially when the 
| feodal refiraints of alienation were worn away. Yet in confe- 
cages of thefe it was always, and is fill necellary*, for corpo- 


b See Vol. I. pag. 479. OAS Wie Besar 
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rations to have a licence of mortmain from the crown, to enable 
them to purchafe lands: for as the king is the ultimate lord of 
every fee, he ought not, unlefs by his own confent, to lofe his 
privilege of efcheats and other feodal profits, by the vefting of 
lands in tenants that can never be attainted or die. And fuch li- 
cencesof mortmain feem to have been neceflary among the Saxons, 
above fixty years before the Norman congueit*. But, belides this 
general licence from the king, as lord paramount of the king- 
dom, it was alfo requifite, whenever there was a meine or inter- 
mediate lord between the king and the alienor, to obtain his li- 
cence alfo (upon the fame feodal principles) for the alienation of 
the fpecific land. And if nofuch licence was obtained, the king 
or other lord might refpectively enter on the lands fo aliened in 


mortmain, asa forfeiture. The neceflity of this licence from the 


crown was acknowledged by the conftitutions of Clarendon‘, in 
refpect of advowfons, which the monks always greatly coveted, 
as being the groundwork of fubfequent appropriations’. Yet 
fuch were the influence and ingenuity of the clergy, (that not- 
withftanding this fundamental principle) we find that the lar- 


get and moft confiderable dotations of religious houfes happened 


within lefs than twocenturies after the conqueft. And (when 
a licence could not be obtained) their contrivance feems to have 
been this: that,-as the forfeiture for fuch alienations accrued in 

the firft place to the immediate lord of the fee, the tenant who 

meant to alienate firft conveyed his lands to the religious houfe, 

and inftantly took them back again, to hold as tenant to the mo- 

naftery ; which kind of inftantaneous feifin was probably held 

not to occafion any forfeiture: and then, by pretext of fome 

other forfeiture, furrender, or eicheat, the fociety entered, into 

thofe lands in right of fuch their newly acquired figniory, as im- 

mediate lords of the fee. But, when thefe dotations began to grow 

numerous,it was obferved that the feodal fervices,ordained for the 

defence of the kingdom, were every day vifibly withdrawn ; that 

, the circulation of landed property from man to man began to 
firgnate; 

d Selden. Jan. Angl. 1.2. §. 45. ipfius. ¢.2. A. D. 1164. 


e Ecclefiae de feudo domini regis non poffunt f See Vol. I. pag. 384. 
in perpetuum dart, abfque afenfu et confenfisne : 
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ftagnate; and that the lords were curtailed of the fruits of their 
fieniories, their. efcheats, wardfhips, reliefs, and the like: and 
therefore, in order to prevent this, it was ordained by the fecond 
of king Henry IIl’s great charters®, and afterwards by that printed 
in our common ftatute-books, that all fuch attempts fhould be 
void, and the land forfeited to the lord of the fee. 


4 


But, as this prohibition extended only to religious Loufes, 


bifhops and other fole corporations were not included therein : 
and the aggregate eccletiaftical bodies (who, fir Edward Coke 
obierves', in this were to be commended, that they ever had of 
their counfel the beft learned men that they could get) found 
many means to creep out of this ftatute, by buying in lands that 


“were bona fide holden of themfelves as lords of the fee, and there-_ 


by evading the forfeiture; or by taking long leafes for years, 
which firft introduced thofe extenfive terms,,for a thoufand or, 
more years, which are now fo frequent in conveyances. | This ; 
produced the flatute de religiofis, 7 Edw. 1; which provided, that 
no perjon religious or other whatfoever, fhould buy, or fell, or 
receive, under pretence of a gift, or term of years, or any other 
title whatfoever, nor fhould by any art or ingenuity appropriate 


to himielf, any lands or tenements in mortmain; upon paras 


that the immediate lord of the fee, or; on his default for one 
year, the lords paramount, ahd, in default of all of them, the 
king, might enter thereon as a forfeiture. 

; | 


Tuts feemed to be a fufficient fecurity againft all alienations in 
‘Mmortmain : but, as thefe ftatutes extended only to gifts and con- 
veyances between the parties,the religious houfesnow began to fet 
up a fictitious title to the land, which it was intended they thould 
have, and to bring an action to recover it againft the tenant ; 


@who, 

. V 

e A. D.1217. cap, 43. edit. Oxon. fi quis autem de caetero terram fuam da-.. 

h Nonkecet alicuidecaeterodareterram fuam~ mui religiofae fic dederit,’ et fuper hoc convin- 
alent domuit religiofae, ita quod illam refumat  catur, donum Juum penitus caffetur, et terra 
tenendum de eadem domo; nec liceat alicui do- illa domino fuo illius feodi incurratur. Mag. 


mui religiofae terram alicujus fic accipere, quod Cart. 9-Hen. II L..c. 36. 
tradat illam ei a quo ipfam recepit tenendam ¢ i 2 Inft. 75. 
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who, by fanaa Balin ian made no defence , and thereby judg- 
ment was given for the Hii niowt houfe, hich! then recovered the 
land by fentence of law upon a fuppoted prior title. And thus 
they had the honour of inventing thofe fiCtitious adjudications of 
‘right, which are fince become ia great aflurance of the king- 
dant under the name of common recor But upon this the 
_ftatute of Weiitminiter the fecond, 13 Edw. I. c. 32. enacted, 
thatin fuch cafes a jury fhall try the ie right of the demand-" 
ants or plaintiffs to the land, and if the relicious houfe or corpo- 
ration be found to have it, ae thall ftul recover feifin; otherwife 
it fhall be forfeited to the immediate lord of the fee, or clfe to the 
-next lord, and finally to the king, upon the immediate or other 
lord’s default. And the like provifion was made by the fucceed- 
ing chapter*,in cafe the tenants fet up croffes upon their lands 
(the badges of knights templars and hofpitallers) in order to pro- 
tect hem from the feodal demands of their lords, by virtue of 
the privileges of thofe religious and military orders. And fo care- 
ful-was this provident prince to prevent fe future evafions, that 
when the flatute of guia emptores, 18 iidw. I. abolifhed all. fub- 
infeudations, and gave liberty for all men to alienate their lands 
to be holden of the next immediatelord!, a provifo was inferted” 
that this fhould not extend to authorize any kind of alienation in 
mortmain. . And when afterwards the method of obtaining the¢ 
king’s licence by writ of ad quod damnum was marked out, by 
the flatute 27 Edw.I. ft.2.it was farther provided by flatute 
34 Edw. I. ft. 3. that no fuch licence fhould be effectual, with- 
out the confent of the mefne or intermediate lords. 


Yer fullit was found difficult to Cet Binds 4 to sede Gicsl 
ingenuity : : for when they were driven out of oh their former 
holds, they devifed a new method. of conveyance, by which the 
lands were granted, ‘not to themfelves dir ectly, but to nominal 
feoffees to the ufe of the religious | 20ufes ; thus diltineuifhine be- 
tween the pofféffion and the w/e, and receiving the adual prokts, 

; ahi 


Me CAP. 33:07 Bs. , m cap. 3. 
Teele SOT, 


« 


272 Joe R tT Cn THs * Book dk 
while the feifin of the land remained in the nominal feoffee: who 
was held by the courts of equity (then under the direction of the 
clergy) to be bound in confcience to account to his ce/fuy que ufe 
for the rents and emoluments of the eftate. And it is to thefe 
inventions that our practifers are indebted for the introduction of 
ufes and trufts, the foundation of modern conveyancing. But, 
unfortunately for the inventors themfelves, they did not long en- 
joy the advantage of their new device, for the ftatute 15 Ric. IL. 
c. 5. enacts, that the lands which had been fo purchafed to ufes 
fhould be amortifed by licence from the crown, or elfe be fold to 
private perfons; and that, for the future, ufes fhall be fubject to 
the ftatutes of mortmain, and forfeitable like the lands them- 
felves. And whereas the ftatutes had been eluded by purchating 
large tracts of land, adjoining to churches, and confecrating them 
by the name of church-yards, fuch fubtile imagination is alfo de- 
clared to be within the compais of the ftatutes of mortmain. And 
civil or lay corporations, as well as eccletialtical, are alfo declared 
to be within the mifchicf, and of courfe within the remedy pro- 
vided by thofe falutary laws. And, laflly, as during the times of 


popery lands were frequently given to fuperftitious ufes, though | 


not to any corporate bodies; or were made liable in the hands 
of heirs and deviftes to the char ge of obits, chaunteries, and the 


like, which were equally pernicious in a weil- -coverned itate as 


actual alicnations in mortmain; therefore, at the dawn of the 
reformation, the ftatute 23 Hen. VII. c. 10.,declares, that all fu- 
ture grants of lands for any of the purpofes aforefaid, if granted 
_ for any longer term than cere years, fhall be void. 


Bur, during all this time, it was inthe power of the crown, 
by granting a licence of mortmain, to remit the forfeiture, fo far 
as related to it’s own rights; and to enable any {piritual or other 


corporation to purchafe and hold any lands or tenements in per-— 


petuity : which prerogative is declared and confirmed by the ita- 
tute18 Edw. Ill. ft. 3.c. 3. But, as doubts were conceived at 
the time of the revolution how far fuch licence was valid", fince 
hed | . the 
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the king had no power to difpenfe with the ftatutes of mortmain 
by aclaufe of non obftante°, which was the ufual courfe, thouga 
it feems to have been unneceflary’; and as, by the gradual de- 
clenfion of mefne figniorics through the long operation of the 
ftatute of guia emptores, the rights of intermediate lords were re- 
duced to a very {mall compafs; it was therefore provided by the 
ftatute 7 & 8 W. Ill. c. 37. that the crown for the future at it’s 
own difcretion may grant licences to aliene or take in mortmain, 
_of whomfoever the tenements may be holden. : 


ArTeER the diffolution of monafteries under Henry VI, 
though the policy of the next popith fuéceffor atlected to granta 
fecurity to the poffeffors of abbey lands, yet, in order to regain 
fo much of them as either the zeal or timidity of their owners 


might induce them to part with, the ftatutes of mortmain were 


fufpended for twenty years by the ftatute 1 &2P.& Mic. 8. 
and, during that time, any lands ortenements were allowed ta 
‘be granted to any fpiritual corporation without any licence what- 
foever. And, long afterwards, for a much better purpofe, the 


augmentation of poor livings, it was enacted by the flatute 


17 Car. Il. c. 3. that appropriators may annex the great tithes 
to the vicarages ; and that all benefices under 1oo/. per annum 
may be augmented by the purchafe of lands, without licence of 
mortmain in either cafe; and the like provilion hath been fince 
made, in favour of the governors of queen Anne’s bounty’. It 
hath alfo been held‘, that the ftatute 22 Hen. VIII. before-men- 
tioned did not extend to any thing but /uper/litious ufes; and tlrat 
therefore a man may give Jands for the maintenance of a {chool, 
an hofpital, or any other charitable ules. But as it was appre- 
hended from recent experience, that perfons on their deathbeds 
might make large and improvident difpofitions even for thefe 
good purpofes, and defeat the political ends of the flatutes of 
mortmain ; it is therefore enacted by the flatute 9 Geo. II. c. 26. 
that no lands or tenements, or money to be laid ont thereon, 
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{hall be given for or charged with any charitable ules whatfoever, 
unlefs by deed indented, executed in the prefence of two wit- 
nefles twelve calender months before the death of the donor, and 
enrolled in the court of chancery within fix months after it’s exe- 
cution, (except ftocks in the public funds, which may be trans- 
ferred within fix months previous to the donor’s death) and un- 
lefs fuch gift be made to take effec? immediately, and be with- 
out power of revocation: and that all other gifts fhall be void. 
The two univerfities, their colleges, and the fcholars upon the 
foundation of the colleges of Eaton, Winchefter, and Weftmin- 
fter, are excepted out of. this aét: but fuch exemption was grant- 
ed with this provifo, that no college fhall be at hberty to purchafe 

more Rice uions than are equal in number to one moiety of: the 
fellows or ftudents, upon the refpective foundations. 
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2. SECONDLY, alienation ¢o an alien is allo a caufe of for- 
feiture to the crown of the lands fo alienated; not only on ac- 
count of his incapacity to hold them, which occafions him to be 
paffed by in defcents of land’, but likewife on account of his 
prefumption in attempting, by an act of his own, to acquire any 
real property; as was Bitaecas in the preceding volume’ . 


3. LAsTLy, alienations by particular tenants, when they are 
greater than the law entitles them to make, and deveft the re- 
mainder or reverfion ‘, are alfo forfeitures to him whofe right ts 


attacked thereby. As, if ae for his own life alienes by feoff- q 


mentor fine for the life of another, or in tail, or in fee; thefe 
being eftates, which either muft or may laft longer than hig own, 
the creating them is not only beyond his power, and inconfiftent 

with the nature of his intereft, but is alfo a forfeiture of his own 
particulareftate to him inremainder orreverfion ". For which there 
feem to be two réeafons. Firit, becaufe fuch alienation amounts 
to arenuntiation of the feodal connexion and dependence; it im- 
plies a refufal to perform the due ronders and fervices to the lord 


at 


* 


s See pam. 249, 250. | vy Co. Litt. 251. 
t Book I. pag. 374. ' n Litt. §. ars. 
Pd 


Ch. 18. 

Be \ Fae Ana Sate see 
of the fee, of which fealty is conftantly one ; and it tends in it’s 
confequence to defeat and deveft the remainder or reverfion ex« 


pectant: as therefore that is put in jeopardy, by fuch aa of the 
particular tenant, itis but jufl that, upon difcovery, the parti- 


- 
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art 
cular eftate fhould be forfeited and taken from him, who has 
{hewn fo manifeit an inclination to make an improper ufe of it. 
The other reafon is, becaufe the particular tenant, by granting a 
larger eftate than his own, has by his own act determined and -put 
-an entire end to his own original intereft; and on fuch determi- 
nation the next taker is entitled to enter regularly, as in his re- 
mainder orreverfion. ‘The fame law, which is thus laid down 
with regard to tenants for life, holds alfo with refpedt to all te- 
nants of the mere frechold, or of chattel interefts ; but if tenant 
in tail alienes in fee, this is no immediate forfeiture to the re- 
mainder-man, but a mere difcontinuance (as it is called”) of the 
eltate-tail, which the ilue may afterwards avoid by due courfe 
of law*: for hein remainder or reverfion hath only a very re- 
mote and barely poflible intereft therein, until the iffie in tail is 
extinct. But,.in cafe of fuch forfeitures by particular tenants, all 
legal eltates by them before created, as if tenant for twenty years 
: grants a leaie for fifteen, and all charges by him lawfully made on 
the lands, fhall be good and availablein law’. For the law will 
not hurt an innocent leflee for the fault of his leffor; nor permit 
the leffor, after he has granted a good and lawful eftate, by his 
own act to avoid it, and defeat the intereft which he himfelf has 
created. ! | 


EQUIVALENT, both in it’s nature and it’s confequences, to 
an illegal alienation by the particular tenant, is the civil crime of 
difclaimer ; as where a tenant, who holds of any lord, neglects 
to render him the due fervices, and, upon an action brought to 
recover them, difclaims to hold of his lord. Which difclaimer 
of tenure in any court of record is a forfeiture of the lands to the 
lord", upon reafons moft apparently feodal. And fo likewife, if’ 
; . Lie ‘ % in 
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in any court of record the particular tenant does any act which 


amounts toa virtual difclaimer ; it he claims any greater eltate 
than was granted him at the firft infeodation, or takes upon him- 
felf thofe rights which belong only to tenants of a fuperior clats*; 
if he aflirms the reverlion to be in a ftranger,. by accepting his 
fine, attorning as his tenant, collufive pleading, and the like >; 
fach behaviour amounts to a forfeiture of his particular eftate. 


= 


prefentation toa church accrues to the ordinary by neglect of the 
patron to prefent, to the metropolitan by. neglect of the ordinary, 
and to the king by neglect of the metropolitan. For it being for 
the intereft of religion, and the good of the public, that the 
church fhould be provided with an officiating minifter, the law, 
has therefore given this right oflapfe, in order to quicken the 
patrons who might otherwife, by fuffering the church to remain 
vacant, avoid paying his ecclefiaftical dues, and fruftrate the pious 


intentions of his anceftors. This right of lapfe was fir eltablifhed — 


about the time (though not by the authority®) of the council of 
Lateran’, which was in the reign of our Henry the fecond, when 
the bifhops firft began to exercife univerfally the right of infiitu- 
on to churches’. And therefore, where there is no right of in- 


flitution, there is no right of lapfe: fo that no donative can 


lapfe to the ordinary‘, unlefs it hath been augmented by the 
queen’s bounty®.. But no right of lapfe can accrue, when the 
original prefentation is in the crown’. | 


‘Tue term, in which the title to prefent by lapfe accrues from 
the oneto the other fucceflively, is fix calendar months'; (fol- 
lowing in this cafe‘the computation of the church, and not the 
ufual one of the common law) and this exclulive of the day of 
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Il. Lapse is a fpecies of forfeiture, whereby the right of 
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the avoidance’. But, if the bifhop be both patron and ordinary, 
he thall not have a double time allowed him to collate in'; for 
the forfeiture accrues by law, whenever the negligence has conti- 
nued fix months inthe fame perfon. And alfo, if the bifhop doth 
not collate his own clerk immediately to the living, and the pa- 
tron prefents,though after the fix months are lapfed, yet his pre- 


fentation is good, and the bifhop is bound to inititute the patron’s | 


clerk". For as the law only gives the bifhop this title by lapfe, 
to punifh the patron’s negligence, there isnoreafon that, if the 
bifhop himfelf be guilty of equal or greater negligence, the pa- 
tron fhould be deprived of his turn. If the bifhop fufer the pre- 
-_fentation to lapfe to the metropolitan, the patron alfo has the fame 
advantage if he prefents before the arch-bithop has filled up the 
benefice ; and that for the fame reafon. Yet the ordinary cannot 
after lapfe to the metropolitan, collate his own clerk to the pre- 
judice of the arch-bilhop”. For he had no permanent right and 
intereft in the advowfon, as the patron hath, but merely a tem- 
porary one; which having neglected to make ule of during the 
time, he cannot afterwards retrieve it. But if the prefentation 
lapfes to the king, prerogative here intervenes and makes a diffe- 
rence; and the patron fhall never recover his right, till the king 
has fatisfied his turn by prefentation: for nullum tempus occurrit 
regi’. And therefore it may feem, as if the church might con- 
tinue void for ever, unle{s the king fhall be pleafed to prefent ; 


and a patron thereby be abfolutely defeated of his advowifon. But 


to prevent this inconvenience, the law has lodged a power in the 


patron’s hands, of as it were compelling the king to prefent. For 


if, during the delay of the crown, the patron himfelf prefents, 
and his clerk is inftituted, the king indeed by prefenting another 


may turn out the patron’s clerk ; but if he does not, and the pa-— 


tron’s clerk dies incumbent, or is canonically deprived, the king 
hath loft his right, which was only to the next or frit prefenta- 
tion’. 
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_ Iw cafe the benefice becomes void by death, or ceflion through 
plurality of benefices, there the patron is bound to take notice 
of the vacancy at his own peril; for thefe are matters of equal 
notoriety tothe patron and ordinary: butin cafe of a vacanc 
by refignation, or canonical deprivation, or if a clerk prefented 
be refufed for infufficiency, thefe being matters of which the bi- 
thop alone is prefumed to be cognizant, here the law requires 
him to give notice thereof to the patron, otherwife hecan take - 
no advantage by way of lapfe*. Neither thall any lapfe thereby 
accrue to the metropolitan or to the king ; for it is univerfally 
true, that neither the arch-bifhop or the king fhall ever prefent 
by lapfe, but where the immediate ordinary might have collated 
by lapfe, within the fix months, and hath exceeded his time: 
for the firft ftep or beginning faileth, ef quod 1:0n babet principium, 
non Labet fnem', If the bifhop refufe or negiet to examine and 
admit the patron’s clerk, without good reafon afligned or notice 
given, he is ftiled a difturber by the law, and fhall not have any 
title to prefent by lapfe ; for no man fhall take advantage of his 
‘own wrong’. Allo if the right of prefentation be litigious or 
conteited, and an action be brought againft the bifhop to try the 
title, no lapfe fhall incur till the queftion of right be decided’. 


IV. By jfimony, the right of prefentation to a living is for- 
feited, and vetted pro hac vice in the crown. Simony is the cor- 
rupt prefentatron of any one to an ecclefiaftical benefice for mo- 
ney, gift, or reward. It is fo called from the refemblance it is 
faid to bear to the fin of Simon Magus, though the purchafing 
of holy orders feems to approach nearer to his offence. It was by 
the canon law a very grievous crime: and ‘is fo much the more 
odious, becaufe, as fir Edward Coke obferves", it is ever accom- 
panied with perjury} for the prefentee is {worn to have commit- 
ted no fimony. However it was not an offence punifhableinacri- 
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minal way at the common law”; it being thought fuflicient to 
leave the clerk to ecclefiaftical cenfures. But as thefe did not af- 
fect the fimoniacal patron, nor were eflicacious enough to repel 
the notorious practice of the thing, divers acts of parliament 
have been made to refirain it by means of civil forfeitures; which 
the modern prevailing ulage, with regard to fpiritual preferments, 
calls aloud to be put in execution. J fhall briefly confider them 
in this place, becaufe they diveft the corrupt patron of the right 
of prefentation, and veit a new right in the crown. 


By the ftatute 31 Eliz.c. 6. it is for avoiding of fimony enact- 
ed, that if any patron for any corrupt confideration, by gift or 
promule, directly or indirectly, fhall prefent or collate any perfon 
4o an ecclefiaftical benefice or dignity; fuch prefentdation fhall be 
void, and the prefentee be rendered incapable of ever enjoying 
the fame benefice: and the crown shall prefent to it for that turn 
only”. © Alfo by the itatute 12 Ann. flat. 2. c..12. if any perfon 
for money or profit fhall procure, in his own name or the name 
of any other, the next prefentation to any living ecclefiaftical, 
and fhall be prefented thereupon, this is declared to be a fimo- 
niacal contract; and the party is fubjected to all the ecclefiaftical 
_ penalties of fimony, is difabled from holding the benefice, and 
the prefentation devolves to the crown. 


Upon thefe fatutes many queftions have arifen, with regard 
to what is, and wHat is not fimony. And, among others, thefe 
points feem to be clearly fettled: 1. That to purchafe a prefen- 
tation, the living being actually vacant, is open and notorious ~ 
fimony ’; this being exprefsly in the face of the flatute. 2. That 
for a clerk to bargain for the next prefentation, the’ incumbent 
being fick and about to die, was fimony, even before the ftatute 
of queen Anne’: and ‘now, ‘by that ftatute, to purchafe, cither | 
in his own.wnimeor another’s; ‘the next prefentation, and be 


thereupon 
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thereupon prefented at any future time to the living, is direct 
and palpable fimony. But, 3. It is held that for a father to pur- 
chafe fuch a prefentation, in order to provide for his fon, is not 
fimony: for. the fon is not concerned in the bargain, and the fa- 
ther is by nature bound to make a provifion for him’, 4. That 


if fimoniacal contra be made with the patron, the clerk not — 


being privy thereto, the prefentation for that turn fhall indeed 
devolve to the crown, as a punifhment of the guilty patron; but 
the clerk, who is innocent, does not incur any difability or for- 
feiture’. 5. That bonds given to pay money to charitable ufes, 
on receiving a prefentation to a living, are not fimoniacal*®, pro- 
vided the patron or his relations be not benefited thereby‘; for 
this is no corrupt confideration, moving to the patron. 6. That 


bonds of refignation, in cafe of non-refidence or taking any other. 


living, are not fimoniacal’; there being no corrupt confideration 


herein, but fuch only as is for the good of the public. So alfo” 


bonds to relign, when the patron’s fon comes to canonical age, 


‘are legal; upon the reafon before given, that the father is bound 


to provide for his fon’. 7. Laftly, general bonds to refign at,the 
patron’s requeft are held to be legal®: for they may poflibly be 


given for one of the legal confiderations before-mentioned ; and . 


where there is a poflibility that a tranfaction may be fair, the 
law will not fuppofe it iniquitous without proof. But, if the 
party can prove the contract to have been a corrupt one, fuch 
proof will be admitted, in order to thew the bond fimoniacal, 
and therefore void. Neither will the patron be fuffered to make 
an ill ufe of fuch a general bond of refignation; as by extorting 
a compofition for tithes, procuring an annuity for his relation, 
or by demanding a refignation wantonly or without good caute, 


fuch asis approved by the law; as, for the beneht of his own. 
fon, or on account of non-refidence, plurality of livings, or grofs 


immorality in the incumbent’. . 
V. THE 
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V. Tue next kind of forfeitures are thofe by breach or non- 
performance of a condition annexed to the eftate, either exprefsly 
by: deed at it’s original creation, or impliedly by law from a prin- 
ciple of natural reafon. Both which we confidered at large in 
a former chapter’. 


VI. I rHEREFORE now proceed to another {pecies of forfei- 
ture, viz. by. waffe. Watte, vaflum, is a fpoil or deftrudion in 
houfes, gardens, trees, or other corporeal hereditaments, to the 
difherifon of him that hath, the remainder or rever pat in tce- 

-fimple or fee-tail*. 


WasTE is either voluntary, which is a crime of commiffion, 
as by pulling down a houfe; or it is permiffive, which is a mat- 
ter of omiflion only, as by fuffering it to fall for want of necef- 
fary reparations. Whatever does a were damage tothe freehold, 
or inheritance is wafte'. Therefore removing, wainfcot, floors, or, 
‘other things once fixed to the frechold of a houfe, is wafte™. If 
a houfe be deftroyed by tempeft, lightening, or the like, which 

is the act of providence, it is no waite: but athens if the 
houfe be burnt by the careleffnefs or negligence of the leffee; 

| though now by the flatute 6 Ann. c. 31. no action will lic saat 
a tenant for anaccident of this kind. Wafte may alfo be com- 
“mitted in ponds, dove-houfes, warrens, and the like; by fo re- 

* ducing the number of the creatures therein, that there will not 
be fuilicient for the reverfioner when he comes to the inherit- 
ance’. Timber alfo is part of the inheritance®. Such are oak, 
afh, 14 elm in all places: and in fome particular countries, by 

. local cuftom, where other trees are generally ufed for buriding, 
they are thereupon confidered as timber ; and to cut down fuch 
trees, or top them, or do any other act whereby the timber may 
decay, is wafte®. But underwood the tenant ate cut down at 
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any feafonable time that he pleafes*; and may take fufficient 
eftovers of common right for houfe-bote and cart-bote; unlefs 
~veftrained (Which is ufual) by particular covenants or exceptions’. 
The converfion of land from one fpecies to another is wafte. To 
convert wood, meadow, or pafture, into arable; to turn arable, 
‘meadow, or pafture, into woodland; or to turn arable or wood- 
land into meadow or pafture; are all of them waite’. For, as 
fir Edward Coke obferves', it not only changes the courfe of 
hufbandry, but the evidence of the eftate; when fuch a clofe, 
which is conveyed and defcribed as pafiure, is found to be arable 
and e converfo. And the fame rule is obferved, for the fame rea- 
‘fon, with regard to converting one {pecies of edifice into another, 
even though it isimproved in it’s value", To open the land to 
fearch for mines of metal, coal, &c, is wafte; for that 1s a de- 
triment to the inheritance”: but, if the pits or mines were open 
before, it is no wafte for the tenant to continue digging them for 
his own ufe*; for itis now become the mere annual profit of 
the land. Thefe three are the general heads of walte, viz. in 
houfes, in timber, and in land. Though, as was before faid, 


“whatever tends to the deftruction, or depreciating the value, of 
the inheritance, is confidered by the law as watte. .s 


ie J a 


cy 
7, 


Let us next fee, who are liable to be punifhed for commit- 
tingwalte. Andby the feodal law, feuds being originally granted, 
‘ for life only, we find that the rule was general for all vafals or 9 ~ 
feudatories; “fi vafallus feudum diffipaverit, aut infigni detrimente : 
© deterius fecerit, privabitur’.’ But in our antient common law 
the rule was by no means fo large: for not only he that was fei- 
fed ofan eftate of inheritance might do as he pleafed with it, ¥ 
but alfo wafte was not punifhable in any tenant, fave only in threé — 
perfons ;-guardian in chivalry, tenant in dower, and tenant 


& : 
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the curtefy’; and not in tenant for life or years*. And the rea- 
fon of the diverfity was, that the eftate of the three former was 
created-by the act of the law itfelf, which therefore gave a re- 
medy againft them :. but tenant forlife, or for years, came in 
by the demife and leafe of the owner of the fee, and therefore 
he might have provided againit the committing of waite by his 
leflee ; and if he did not, it was his own default. But in favour 
of the owners of the inheritance, the ftatutes of Maribridge® and 
Glocefter® provided, that the writ of wafte fhall not only lie 
againft tenants by the law of England, (or curtely) and thofe in 
dower, butagainftany farmer orother that holds in any manner for 
life or years. “So that, for above five hundred years pait, all tenants 
for life, or for any lefs eftate, have been punithable or liable to be 
impeached for waite, both voluntary and permiflive ; unlefs their 
leafes be made, as fometimes they are, without impeachment of 
waite, ab/queimpetitione vajti ; that is,with a provifion or protection 
that no man {hall Page ead, or fue him, for waite committed. 


Tue punifhment for wafte committed was, by commonlaw and 
the flatute of Marlbridge, only fingle damages‘; except in the cafe 
ofa guardian, who alfo forfeited his ward{hip’ by the provilions 
of the great charter‘; but the flatute of Glocefter directs, that the 
other four fpecies of tenants fhall lofe and forfeit the place wherein 
the wafte is committed, and alfo treble damages, to him that 
hath the inheritance. The exprefiton of the ftatute is, ‘¢ he fhall 
<< forfeit the thing which he hath wafted ;” and it hath been de- 
termined, that under thefe words the place is alfo included’, 
And if wafte be done /parfim, or here and there, all over a wood, 
the whole wood fhall be recovered; or if in feveral rooms of a 
houfe, the whole houfe fhall be forfeited” ; becaufe it is imprac- 
ticable for the reverfioner to enjoy only the identical places walted, 


Mm 2 3 when 
i, - 
z It was however-a doubt whether wafte ¢ 6 Edw. Tic. g. 
was punifhable at the common law in te- d 2 Inft. 146. 
nant By the curtefy. Regift. 742 Bro. Abr. e Ibid. 300. 
tit. walle. 88. x Inft. 3or. £9 Heng lity ¢i.a. 
a z Inft. 299. gz inth 363. 
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when lying interfperfed with the other. But if wafte be done only 
in one end of a wood (or perhaps in one room of a houfe) if 
that can be conveniently feparated from the reft, that part only 
is the locus vaftatus-or thing wafted, and that only fhall be for- 
feited to the reverfioner'. oe 


VI. A sztventa fpecies of forfeiture is that of copyhold 
eflates, by breach of the cufloms of the manor. Copyhold eitates 
are not only Hable to the fame forfeitures as thofe which are held 
in focage, for treafon, felony, alienation, and wafte; whereupon 
the lord may feife them without any prefentment by the homage’; 
but alfo to peculiar forfeitures, annexed to this fpecies of tenure, 
which are incurred by the breach of either the general cultoms 


of all copyholds, or the peculiar local cuftoms of certain ‘parti- 


- cular manors. And we may obferve that, as thefe tenements were 
originally holden by the loweft and moft abject vafals, the marks 
of feodal dominion continue much the firongeft upon this mode 
of property. Moft of the offences, which occafioned a refump- 
tion of the fief by the feodal law, and were denominated fe/o- 
niae, per quas vafallus amitteret feudum', till continue to be 
caufes of torfeiture in many of our modern copyholds. As, by 
fubtraction of fuit and fervice™; 1 dominum defervire noluerit® : 
by difclaiming to hold of the lord, or fwearing himfelf not his 
copyholder® ; fi dominum ejuravit, i. e.megavit fe a domino feu- 
dum habere?: by neglect to be admitted tenant within a year and 
a day’; i per annum et diem ceffaverit in petenda inveflitura’: by 


contumacy in not appearing in court after three proclamations*; — 


fi a domino ter citatus non comparuerit’: or by refufing, when 
{worn of the homage, to prefent the truth according to his oath"; 


fi paves veritatem noverint, et dicant fe nefcire, cum ferant.” In 
i 2 Tnft. 304. q Plowd. 372. 
k 2 Nentr. 38. Cro. Eliz. 499. f Feud. 1. tote Qiao 
1 Feud, 1. 2.t.26.in calc. 5 8 Rep. 99. Co. Copyh. §. 57. 


t Feud. l.2.t.22. 
u Go. Copyh. §. 57. 
w Fead. 1.2. t. 58. 


m 3 Leon. 108. Dyer, 271. 
nabeud Jott. 2. 3 


e 
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thefe, and a variety of other cafes, which it is impoflible here to | 
enumerate, the forfeiture does not accrue to the lord till after | 
the offences are prefented by the homage, or jury of the lord’s | 
court baron’; per laudamentum parium fuorum’: or, as it 1s more 
fully exprefledin another place”, nemo miles adimatur de poffeffione 
fui beneficit, nifi convicta culpa, quae fit laudanda* per judicium 


parium fuorum. 


4 


 VUL Tueeighth and laft method, whereby lands and tene- 
ments may become forfeited, is that of dankruptcy, or the act of 
becoming a bankrupt : which unfortunate perfon may, from the. 
feveral defcriptions given of him in our ftatute law, be thus de- 
fined; 2 trader, who fecretes himfelf, or does certain other acts, 
tending to defraud his creditors. 


- Wuo fhall be fuch atrader, or what a¢ts are fuflicient to de- 
nominate him a bankrnpt, with the feveral connected confequen-. 
ces refulting from that unhappy fituation, will be bettet confidered 
in a fubfequent chapter ; when we fhall endeavour more fully to 
explain it’snature, as it moft immediately relatesto perfonal goods 
and chattels. 1 fhall only here obferve the manner in which the 
property of lands and tenements are transferred, upon the fup- 
pofition that the owner of them is clearly and indifputably la 
bankrupt, and that a commiffion of bankruptcy is awarded and. 
-iffued againit him, | ae 


By the flatute 13 Eliz. c. 7. the commiflioners for that purpofe, 
when a manis declared a bankrupt, fhall have full power to dif- 
pofe of all his lands and tenements, which he had in his own 
Tight at the time when he became a bankrupt, or which fhall de- 
fcend or come to him at any time afterwards, before his debts are 
fatisied or agreed for; and all lands and tenements which were 
purchafed by him jointly with his wife or children to his own 
ule, 
Co. Copyh. §. 58. a i. ¢. arbitranda, definienda. Du Frefne. 
Fem: Laos Tae OF ae IV. 79. 
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ufe, (or fuch intereft therein as he may lawfully part with) or 
purchafed with any other perfon upon fecret truft for his own 
ufe; andtocaufe them to be appraifed to their full value, and to 
fell the fame by deed indented and inrolled, or divide them pro-. 
portionably among the creditors. This ftatute exprefsly included 
not only free, but copyhold, lands: but did not extend to eltates-_ 
tail, farther than for the bankrupt’s life; nor to equities of re- 
demption on a mortgaged eftate, wherein the bankrupt has no 
legal intereft, but alte an equitable reverfion. Whereupon the 
ftatute 21 Jac. I. c. 19. enacts, that the commiffioners fhall be 
impowered to fell or convey, by deed indented and inrolled, any 
lands or tenements of the bankrupt, wherein he fhall be feifed of 
an eftate-tail in poffeflion, remainder, or reverfion, unlefs the 
remainder or reverfion thereof fhall be in the crown; and that 
fach fale fhall be good againft all fuch iffues in tail, remainder- 
men, andreverfioners,, whom the bankrupt himfelf might have 
batred by acommon recovery, or other means: and that all equi- 
ties of redemption upon mortgaged cftates, fhall be at the difpo- 


falof the commiffioners ; for they fhall have power to redeem 
the fame, asthe bankrupt himfelf might have done, and after 


redemption to fell them. And alfo, by this and a former act”, all 
fraudulent conveyances to defeat the intent of thefe Ratntes are 
declared void; but thatno purchafer bona fide, for a good or 
valuable confideration, fhall be affected by the bankrupt laws, 
unlefs the commiflion be fued forth within five years after the 
act of bankruptcy committed. | 


By virtue of thefe ftatutes a bankrupt may lofe all his real 
eftates ; which may at once be transferred by his commiffioners | 
to their aflignees, without his par ticipation or confent. 


leet, Jace, de Ce a5, 
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CHAPTER THE NINETEENTH. 


Or TITLE sy ALIENATION. 


HE moft ufual and univerfal method of acquiring a title 

to real eftates 1s that of alienation, conveyance, or pur- 
-chafe in it’s limited fenfe: under which may be comprized any 
method wherein eftates are voluntarily refigned by one man, and 
accepted by another; whether that be effected by fale, gift, mar- 
‘riage fettlement, devife, or other tranfmiflion of ReOpcayy by the 
mutual confent of the parties. 


THis means of taking eflates, by alienation, is not of equal 


antiquity in the law of England with that of taking them by | 


defcent. For we may remember that, by the feadal law *, a pure 
and genuine feud could not be transferred from one feudatory 
to another without the confent of the lord ; left thereby a feeble 
or fuipicioustenant might have been fubitituted andimpofed upon 
him, to perform the feodal fervices, initead of one on whofe abi- 
lities and fidelity he could depend. Neither could the feudatory 
then fubject the land to his debts; for, if he might, the feodal 
reftraint of alienation would have been eafily fruftrated and eva- 
ded®. And, as he could not aliene it in his lifetime, fo ‘neither 
could he by will defeat the fucceflion, by devifing his feud to an- 
other family ; nor even alter the courfe of it, by impofing parti- 
cular limitations, or prefcribing an unufual path of defcent. Nor, 
in fhort, could he aliene the eftate, even with the confent of the 
lord, unlefs he had alfo obtained the confent of his own next ap- 
parent, or prefumptive, heir®. And therefore it was very ufual in 
antient feoffments to he SRE that the alienation was madeby con- 

fent 


a See pag. g7. ¢ Co. Litt, 94. Wright. 168, 
BiFcud.t,1.te 272 * 
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fent of the heirs of the feoffor; or fometimes for the heir apparent 
himfelf to join with the feoffor in the grant*. And, on the other 
hand,as the feodal obligation was looked upon to be reciprocal, the 
lord couldnot aliene or transfer his figniory withoutthe confentof 
his vafal : for it was efteemed unreafonable to fubject a feudatory 
to a new fuperior, with whom he might have a deadly enmity, 
without his own approbation ; or even to transfer his fealty, with- 
out his being thoroughly apprized of it, that he might know with 
certainty to whom his renders and fervices were due, and be able 
to diftinguith a lawful diftrefs for rent from a holtile feiling of his 
cattle by the lord of a neighbouring clan*. This confent of the 
vafal was exprefled by what was called attorning‘, or profefiing 
to become the tenant of the new lord; which doctrine of attorn- 
ment was afterwards extended to all eee for life or years. For 
if one bought an eftate with any leafe for life or years ftanding out 
thereon, and the leffee or tenant refufed toattorn tothe purchafor, © 
and to become his tenant, the grant or contract was in moft cafes _ 
void, or at leaft incomplete*: which was alfo an additional clog. 
upon alienations. ; 


But by degrees this feodal feverity is worn off; and expe- 
rience hath fhewn, that property beft anfwers the purpofes of 
civil life, efpecially in commercial countries, when it’s transfer 
and circulation are totally free and unreftrained. The road was 

cleared in the firft place by a law of king Henry the firft, which — 
allowed a man to fell and difpofe of lands which he himfelf had 
purchafed; for over thefe he was thought to have a more exten- 
five power, than over what had been tranfmitted to him in a 
courte of defeent from his anceftors": a doctrine, which is coun- 

4 tenanced — 


.@ Madox, Formul. Angl. N°, 316,319. 427. item domino acquirenti abftringebat ; idque juffi- 
e Gilb. Ten. 75. auftoris, D’ Argentre Antiq. Confuet. Brit. 
f The fame doétrine and the fame deno- apud Dufrefne. i, 819, 820. 

mination prevailed in Bretagne. polfes- g Litt. §. 551. 
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tenanced by the feodal conftitutions themfelves!: but he was not 
allowed to fell the whole of his own acquirements, fo as totally to 
difinherit his children, any more than he was at liberty to aliene 
his paternal eftate’. Afterwards a man feems to have been at Us 
berty to part with all his own acquifitions, if he had previoufly 
purchafed to him and his a/iens by name; but, if his affigns were 
mot fpecified in the purchafe deed, he was not impowered to 
aliene*: and alfo he might part with one fourth of the inherit- 
‘ance of his anceftors without the confent of his heir!. By the 
ereat charter of Henry III", no fubinfeudation was permitted of 
part of the land, unlefs fuficient was left to anfwer the fervices 
due to the fuperior lord, which fufliciency was probably inter- 
preted to be one half or moicty cf the land’. But thefe reftric- 
tions were in general removed by the ftatute of guia emptores°, 
whereby all perfons, except the king’s tenants in capite, were left 
at liberty to aliene all or any part of their lands at their own dif- 
cretion”. And even thefe tenants 7 capite were by the ftatute 
1 Edw. Hl. c. 12. permitted to aliene, on paying a fine to the 
king”. By the temporary flatutes 7 Hen. VII. cs 3. and 
3 Hen. VIll.-c. 4. all perfons attending the king in his wars were 

allowed to aliene their lands without licence, and were relieved 
| from other feodal burdens. And, laftly, thefe very fines for alie- 


nations were, in all cafes of freehold tenure, entirely abolifhed by» 


the flatute 12 Car. Il.c. 24. Asto the power of charging lands 
with the debts of the owner, this was introduced fo carly as fta- 
tute Wefim. 2. Which" fubjected a moiety of the tenant’s lands 
_to executions, for debts recovered by law; _as the whole of them 
was likewife fubjected to be pawned ina flatute merchant by the 
ftatute de mercatoribus, made the fame year, and in'a flatute {taple 
by ftatute 27 Edw. Ill. c. 9. and in other fimilar recognizances 


cesT. | No by 
j Feud. 1. 2.4. 39. ] Mirr. ibid. 
i Si -queftum tantum habuerit is, qui partem mm 9 Hen. IIl.c. 32, 

terrae fuae donare voluerit, tunc quidem hoc e n Dalrymple of feuds. 95. 

licet; fed non totum queftum, quia non pote/? filium Qq 18 Edw. I. c. x. 

faum haeredem chaeredare. Glanvil. 1. 7.0.1. p See pag. 72. 
k Mirr, c. .§. 3. This is alfo borrowed q x Inft. 67. « 
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by ftatute 23 Hen. VII. c. 6. And, now, the whole of them is 
not only fubje& to be pawned for the debts of the owner, but 
likewife to be abfolutely /old for the benefit of trade and com- 
merce by the feveral ftatutes of bankruptcy. The reftraint of de- 
vifing lands by will, except in fome places by particular cuftom, 
Jafted longer ; that not being totally removed, till the abolition 
of the military tenures. The doctrine of attornments continued 
ftill later than any of the reft, and became extremely trouble- 
fome, though many methods were invented to evade them; till, 
at lait, they were made no longer neceflary, by itatutes 4 & 5 Ann. 
c. 16. and 11 Geo. Il. c. 19. : : 


Tw examining the nature of alienation, let us firft enquire 
Oo 2 q 5 


briefly, who may aliene and to whom; and then, more largely, 


Aow a man may aliene, or the feveral modes of conveyance. 


I. Wao may aliene, and to whom ; or, in other words, who 
is capable of conveying and who of purchating. And herein we 


mutt confider rather the incapacity, than capacity, of the feveral 
parties: for all perfons in pofefion are, prima facie capable both 
of conveying and purchafing, unletfs the law has laid them under 


any particular difabilities.. But, ifa man has only in him the right 


of either pofletlion or property, he cannot convey it to any other, 
left pretended titles might be granted to great men, whereby juf- 


‘tice might be trodden down, and the weak opprefled *. Yet re-< 


verfions and vefted remainders maybe granted ; becaufe the pof- 
feffion of the particular tenant is the poffeflion of him in reverfion 


or remainder: but contingencies, and mere po//ibilities, though they 


may be releafed, or devifed by will, or may pafs to the heir or 
executor, yet cannot (it hath been faid) be afligned to a firanger, 
-unlefs coupled with fome prefent intereft '. 


Persowns attainted of treafon, felony, and praemunire, are 


incapable of conveying, from the time of the offence committed, 


_. provided | 


s'Co. | Litt? s1r4, 
zi Med. 153.-1 Ps Wms. 574. Stra. 132. 


f Sheppard’s touch{tone, 2 SBNE BO... 322 i 


Ch. 197 ea WIN as. 201 


a 


provided attainder follows’: for fuch conveyance by them may 
tend to defeat the king of his .forfeiture, or the lord of his ef- 
cheat. But they may purcha/e for the benefit of the crown, or 
the lord of the fee, though they aredifabled to hold:’the lands 
fo purchafed, if after attainder, being fubject to’ immediate for- 
feiture; if before, to efcheat as well as forfeiture, according to 
the nature of the crime”. So alfo corporations, religious or 
others, may purchafe lands; yet, unleis they have a licence ta 
hold in mortmain, they cannot retain fuch purchafe; but it fhall 
be forfeited to the lord of the fee, | 


IproTs and perfons of nonfane memory, infants, and per- 
fons under durefs, are not totally dilabled either to convey or 


purchafe, but /zb modo only. For their conveyances and purchafes. 


are voidable, but not actually void. The king indeed, on behalf 
of an idiot, may avoid his grantsor other acts". Butit hath been 
faid, that a zon compos himfelf,though he be afterwards brought to 


a right mind, fhall not be permitted to allege his own infanity io” 


order to avoid fuch grant: forthat no man fhall be allowed to 
ftultify himfelf, or plead his own difability. The progrefs of this 
notion is fomewhat curious. In the time of Edward I, non com- 
pos was afufficient plea to avoid a man’s own bond", and there 
isa writ in the regifter’ for the alienor himfelf to recover fands 
aliened by him during his infanity; dum fot non compos mentis 
fuae, ut dicet, Sc. But under Edward Ill a fcruple began to arife, 
whether a man fhould be permitted to blemifh himfelf, by plead- 
ing his own infanity*: and, afterwards, a defendant in aflife 
having pleaded a releafe by the plaintiff fince the laft continuance, 
to which the plaintiffreplied (ore tenus, as the manner then was) 
that he was out of his mind when he gaveit, the court adjourned 
the aflife; doubting, whether as the plaintiff was fane both then 
and at the commencement of the fuit, he fhould be permitted 
to plead an intermediate deprivation of reafon ; and the gueftion 
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was afked, how he came to remember the releafe, if out of his 
fenfes when he gave it*.. Under Henry VI this way of reafoning 
(that a man fhall not be allowed to difable himfelf, by pleading 
his own incapacity, becaufe he cannot know what he did under 
fuch a fituation) was ferioufly adopted by the judges in argu- 
ment®; upon a queftion, whether the heir was barred of his right 
of entry by the feoffment of his infaneanceftor. And from thefe 
loofe authorities, which Fitzherbert does not fcruple to reject as 
being contrary to reafon*, the maxim that a man fhall not ftultify - 
himfelf hath been han ided down as fettled ea though later 
opinions, feeling the inconvenience of the rule, have in many 
points endeavoured to reftrain it’, And clearly, the next heir, 
or other perfon interefted, may, after the death of the idiot or 
non compos, take advantage of his incapacity and avoid the grant*. 
And fo too, ifhe purchafes under this difability, and does not 
afterwards upon recove Nephi sfenfes agree to this Burka his 
heir may either waive or accept the eftate at his option®. In like 
manner, an infant may waive fuch purchafe or conveyance, when 
he comes to full age ;or, if he does not then a@ “tually agree to 
it, his heirs may waive it after him*. Perfons alfo, who purchafe | 
or convey under durefs,may ailirm or avoid fuch trapfaction, when- 
ever the durefgis ceafed'. For all thefe are under the protection 
of thelaw; which will not faffer them to be impofed upon, 
through the imbecillity of the prefent condition ; fo that their 
acts are only binding, in cafe they be afterwards agreed to, when 
fuch imbecillity ceales. | 


A 
_ Tur cafe ofa feme-covert is fomewhat different. She may 
_purchafe an eftate without the confent of her hufband, and the 
conveyance is good during the coverture,till he avoids it by fome 


act declaring his diffent. And, though he does nothing to avoid 


it, 
@ 33 Ais. pl. x9. f Perkins. §. 21. rm 
80 bere V Is 42, . g¢ Co. Litt. 2. 
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it, or even ihe actually confents, the feme-covert herfelf may 
after the death of her hufband, waive or difagree to the fame: 
nay, even her heirs may waive it after her, a fhe dies before 
her hufband, or ifin her widowhood fhe does nothing to exprefs 
her confent or agreement’. But the conveyance or other contract 
of a feme-covert waaer! by fome matter of record) is abfolutely 
yoid, and not merely voidable"; and therefore cannot be af- 
firmed or made good by any fubfequent agreement. 


Tue cafeof an alien born is alfo peculiar. For he may pur- 


NO, 


chafe any thing; but after purchafe he can Ao/d nothing, except 
a leafe for years of a houfe for convenience of merchandize, in 


cafe he be analien-friend: all other purchafes (when found by 
an inqueft of office) being immediately forfeited to the king”. 


ParisTs, laftly, and perfons profefling the popifh religion, 
are by ftatuter1 & 12 W. Ill. c. 4. difabled to purchafe any lands, 
rents, or hereditaments: and all eftates made to their ule, or in 
truft forthem, are void. But this flatute is conftrued to extend 
only to papifts above the age of eighteen; fuch only ae ablo- 
lutely difabled to purenae yet the next proteftant heir ofa pa- 
pitt under oT aes fhall have the profits, during his life; unlefs 
“he renounces his errors within the time limited by law eg 


Ul. We are next, but principally, to enquire, ow a man may 
aliene or convey 5 which will lead us to contider the feveral modes 
of conveyance. 

¥ 


° c be : al. g 
In confequence of the admiflion of property, or the giving a 


feparate right by the law of fociety to thofe things which by the 
law of nature were in common, there was neceflarily fome means 
to be devifed, whereby that feparate right of exclufive property 
fhould be originally acquired ; which, we have more than once 
oblerved, was that of accupancy or firtt poileflion. But this pof- 
feffion, 
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feffion, when once gained, was alfo neceflarily to be continued ; | 
or clfe, upon one man’s dereliction of the thing he had feifed, it 
would again become common, and all thofe mifchiefs and con- 
tentions would enfue, which property was introduced to prevent. © 
For this purpofe therefore, of continuing the pofleflion, the mu- 
nicipal law has eftablithed defcents and alienations: the former to 
continue the poffeffion in the heirs of the proprietor, after his 
involuntary dereliction of it by his death; the latter to continue 
itin thofe perfons, to whom the proprietor, by his own voluntary 
act, thall choofe to relinquiih it in his life-time. A tranflation, 
_ or transfer, of property being thus admitted by law, it became 
neceflary that this transfer fhould be properly evidenced : in or- 
der to prevent difputes, either about the fact, as whether there 
was any transfer at all; or concerning the perfons, by whom and 
to whom it was transferred ; or with regard to the fubject matter 
as what the thing transferred confifted of ; or, laitly, with rela- 
tion tothe mode and quality of the transfer, as for what. period 
of time (or, in other words, for what eftate and intereft) the 
conveyance wasmade. The legal evidences of this tranflation of 
property are called the common affurances of the kingdom ; where- 
by every man’s eftate is affured to him, and all controverfies,. . 
doubts, and difficulties are either prevented orremoved. 


THeEsE common affurances are of four kinds; 1. By matter » 
an pais, or deed ; which is an affurance tranfacted between two 
or more private perfons zz pais, in the country ; that is (accord- 
ing to the old common law) upon the very {pot to be transferred. 
2. By matter of record, or an aflurance tranfacted only in the 
king’s public courts of record. 3. By fpecial cuflom, obtaining 
in fome particular places, and relating only to fome particular 
{pecies of property. Which three are fuch as take effect during 
the life of the party conveying or afluring. 4. The fourth takes 
no effect, till after his death ; and that is by devife, contained in 
his lait willandteftament. We fhall treat of each in it’s order. 


\ 
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.. CHAPTER THE TWENTIETH. 


Or ALIENATION sy DEED. 


“WN treating of deeds I fhall confider, firft, their general nature ; 

- @ and, next, the feveral forts or kinds of deeds, with their re- 

_ {pective incidents. ‘And in explaining the former, I thall examine, 

frit, what a deed is; fecondly, it’s requifites ; and, thirdly, how 
it may be avoided. 


i First then, a deed is a writing fealed and delivered by 
the parties*. It is fometimes called a charter, carta, from 
it’s materials ; but moft ufually, when applied to the tranfactions a 
of private fubjects, it is called adeed, in Latin facdum, kat’ exochen, jo 
becaufe it is the moft folemn and authentic aé& that a man can 

-poflibly perform, with relation to the difpofal of his property ; | 
and therefore a man fhall always be e/fopped by his own deed, or 
not permitted to aver or prove any thing in contradiGtion to what 
he has once fo folemnly and deliberately avowed”. If a deed be. 
made by more parties than one, there ought to be regularly as } 
‘Anany copies of it as there are parties, and each fhould be cut or 4 
indented (formerly in acute angles inffar dentium, but at prefent in 
a waving line) on the top or fide, to tally or correfpond with the 
other; which deed, fo made, is called an indenture. Formerly, 


when deeds were more concife than at prefent, it was ufual to ; | Rea 
write both parts on the fame piece of parchment, with {ome word Ne tees 
or letters of the alphabet written between them; through which 
the parchment was cut, either in a ftrait or indented line, in fuch : 5 ton 
; a man- |) 
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a manner as to leave half the word on one part and half on the 
other. Deeds thus made were denominated Wagar by the ca- 
nonifts*; and with us chirographa, or hand-writings‘; the word 
cirograhum or cyrographum being ufually that which was divided 


in making the indenture: fad this cuftom is fill preferved in 
making out the indentures of-a fine, whereof hereafter. But at 


| lengthi indenting only has come into ufe, without cutting through 


any letters at all; andit feems at prefent to ferve for little Behe 

purpofe, than to give-name to the fpecies of the deed. When 
the feveral parts of anindenture are inter changeably executed by. 
the feveral parties, that part or copy which is executed by the 
grantor is ufually called the crigina/, and the reft are counterparts : 
though of late it is moit frequent for all the parties to execute 


every part; which renders them all originals. A deed made by 


one party only is not indented, but polled or thaved quite even ; 
and is therefore called a deed-poll, or a fingle deed*. 


! 


Il. We are in the next place to confider the reguifites of a . 
deed. The frit of which is, that there be perfons able to con- 
ract and be contracted with, for the purpofes intended by the 
deed; and alfo a thing, or fubject matter to be contracted for; 


all which muft be exoprefled by fufficient names‘. So as in ever 
‘i 


grant there muft be a grantor, a grantee, and a thing Sone. 


in every leafe a leflor, a leflce, and a'thing demifed. 


Seconpiy; the deed mutt be founded upon good and fuf- 
ficient confideration. Not upon an ufurious contract®; nor upon 
fraud or collufion, either to deceive purchafors bona fide, or jult 
and lawful creditors'; anyof which bad confiderations will va- 

cate the deed. A deed alfo, or other grant, made without any 
confideration, i is, as it were, of no effect ; for it is conftrued to 
oe or to be effectual, ony, to the ufe of the grantor himfelf*. 


The” 
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The confideration may be either a good, or a valuable one. A gaod 
confideration is fuch as that of blood, or of natural love and af- 
fection, when a man grants an eftate to a near relation; being 
founded in motives of generolity, prudence, and natural I duty: 
valuable confideration is fuch as money, marriage, or he like, 
which the law efteems an equivalent given for ne grant'; andis 
therefore founded in-motives of juftice. Deeds, made upon good 
confideration womyears conlideredas merely voluntary,and are fre- 
quently fet afide in favour of creditors, and bona fide purchafors. 


* Tuirp.iy; the deed mutt be written, or I prefume printed ; 
for it may be in any character or any language; but it muft be 
upon paper, or parchment. For if it oe written on ftone, board, 
linen, leather, or the like, it is no deed”. Wood or fione may 
be more durable, and linen lefs liable to ee but writing on 
paper or parchment unites in itfelf, more perfectly than any other 
way, both thofe defirable qualities: for there is nothing elfe fo 
durable, and at the fame time fo little liable to Alas suite 5 nothing 
fo fecure from alteration, that is at the fame time fo durable. Ir 
mutt alfo have the regular flamps, impofed on it by the feveral - 
fiatutes for the increate of the public revenue; elfe it cannot be 

- given in evidence. Formerly many conveyances were made by 
paral, or word of mouth only, without writing ; but this 
a handle to a variety of frauds, the ftatute 29 on Il. cag. enads 
that no leafe or eftate in lands, tenements, or hereditaments, (ex- 
cept leafes, not exceeding three years from, the making, and. 
whereon the referved rent is at leaft two thirds of the aul vals) 
fhall be looked upon as of greater force than a leafe or eftate a 
will; unlefs put in writing, and figned by the party granting, or: 
his agent lawfully authorized in writing. 


Fourtuuy; the matter written muf be legally and endl 
fet forth : that is, there mutt be words fuflicient to fpecify the > 
agreement and bind the parties : which fufticiency muft be left to 
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the courts of law to determine". For it is not abfolutely necef- . 
faryi in law, to have all the formal parts that are ufually drawn 
outin deeds, fo as there be fufficient words to declare clearly and 
Jegally the party’s meaning. But, as thefe formal and orderly 
parts are calculated to convey that meaning in the clearett, dif- 
tincteft, and moft effe@tual manner, and have been well confidered 
and fettled by the wifdom of fucceflive ages, it is prudent not to 
depart from them without good reafon or urgent neceflity ; and 
therefore I will here mention them in their ufual® order, 


1. Tue premifes may be ufed to fet forth the auimhber sae 
names of the parties, with their additions or titles. They alfo con- 
tain the recital, if any, of fuch deeds, agreements, or matters 
i= of fact, as are neceflary to explain the reafons upon which the 
- prefent tranfaGtion is founded: and herein alfo is fet down the 

confideration upon which the deed is made. And then follows 
the certainty of the grantor, grantee, and thing granted °. 
; : 


3g. Next come the babendum and tenendum*. The office 
of the Aabendum is properly to determine what eftate or intereft is _ 
granted by the deed: though this may be performed, and fome- | 
times is performed, in the premifes. In which cafe the babendum 
may leffen, enlarge, explain, or qualify, but not totally contra- 
dict or be repugnant to, the eftate granted in the premifes. As 
if a grant be ‘ to Aand the heirs of his body,” in the premifes, 
_ babendum “ to him and his heirs for ever,” or vice verfa; here A 
has an eftate-tail, and a fee-fimple expectant thereon’. But, had 
it been in the siciniiRs “¢ to him and his heirs,” habendum “ to 
«him for life,” the Aabendum would be utterly void*®; foran — 
eftate of inheritance is vefted in him before the habentuta comes, 
and fhall not afterwards be taken away, or devetted, by it. The 
tenendum, ‘* and to hold,” is now of very little ie and is only 
sae in 1 by cuitom, ‘It was fometimes a ufed to fignify the 


tenure, 
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tenure, by which the eftate granted was to be holden; wiz. 
“¢ renendum per fervitium militare, in burgagio, in libero focagio, &¢.” 
But, all thefe being now reduced to free and common focage, 
the tenure is never fpecified. Before the ftatute of guia emptores, 
18 Edw. I. it was alfo fometimes ufed to denote the lord of whom 
theland fhould be holden: but that ftatute directing all future 
purchafers to hold, not of the immediate grantor, but of the 
chief lord of the fee, this ufe of the tenendum hath been 2l{o 
antiquated ; though for a long time after we find it mentioned 
in antient charters, that the tenements fhall be holden de capita- 
libus dominis feodi’: but, as this exprefled nothing more than the 
ftatute had already provided for, it gradually grew out of ufe. 


4: Nex T follow the terms or ftipulations, if any, upon which 
the grant is made: the firft of which isthe reddendum or refer- 
vation, whereby the grantor doth create or refervefome new thing 
to himfelf out of what he had before granted. As “ rendering 
«‘ therefore yearly the fum/of ten fhillings, or a pepper corn, or 
*¢ two days ploughing, or thelike'”. Under the pure feodal he 
tem, this render, reditus, return, or rent, confifted in chivalry ~ 
principally of ‘military fervices; in villenage, of the moft flavith 
. offices; and, in focage, it eiaily confifts of money, though it 
may coniiit a ftill, or of any other certain profit”. To 
make a-reddendum good, vst it be of any thing hewly created by 
the deed, the refervation muft be to the grantors, or fome, or 
one of them, and not to any firanger tothe deed*. . But if it be 
of antient fervices or the Mis. annexed .to the land, then the 
refervation may be to the lord of the fee’. 


5. ANOTHER Of the terms upon which a yeh may be made 
1s a condition ; whichis a claufe of contingency, on the happen- 
ing of Sch the eftate granted may be defeated ; as “ provided 
“* always, that if the mortgagor fhall pay the mortgagee, 500/. 

O O 2 ** upon 
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“ pon fucha day, the whole eftate granted fhall determine;”” 
ee eA er | o “4 2 f: , 
and the like’. : 


6. Next may follow the claufe of warranty; whereby the — 


erantor doth, for himfelf and his heirs, warrant and fecure to the 


_ grantee the eftate fo granted*. By the feodal conftitution, if the 


ive him another feud of equal value in recompenfe®. And fo, 


ea 
NS 
felf and his heirs by certain fervices; the law annexed a war-- 
ray ” a 7 e e oe Ps 
ranty tothisi grant, which bound the feoffor and his heirs, to 


whom the fervices (which were the confideration and equivalent 
for the gift) were originally fipulated to be rendered®. Orif a 
man and his anceftors had immemorially holden land of another 
and his anceftors by the fervice of homage (which was called 


homage auncefirel) this alfo bound the lord to warranty"; the 


homage being an evidence of fuch a feodal grant. And upon a- 
fimilar principle, in cafe, after a partition or exchange of lands: 


of inheritance, either party or his heirs be evicted of his fhare, 
the other and his heirs are bound to warranty*, becaule they 
enjoy the equivalent. And io, even at this ‘day, upon a giftin 
tail or leafe for life, rendering rent, the donor or leflor and his 
‘heirs (to whom the rent ‘is payable) are bound to warrant the 
title’. But in a feoffmentin fee by the verb dedz, fince the fta- 
tute of guia emptores, the feoffor is only bound to the implied 
warranty, and not his heirs*; becauie itis a mere perfonal con- 
traét on the part of the feoffor, the tenure (and of courfe the an- 


tient fervices) refulting back to the fuperior lord of the fee. And 
in other forms of alienation, gradually introduced fince that fla-_ 


tute; 


ee 
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tute, no warranty whatfoever is implied"; they bearing no fort 
of analogy to the original feodal donation. And thaterouen in fach 
cafes it became ‘aan to add an exprefs claufe of warranty, to 
bind the grantor and his heirs ; which is a kind of covenant real, 
and can only be created by the verb warrantizo or warrant’. 


Tu ESE €3 <prefs warranties were introduced, even prior to the 
ftatute of guia empiores, in order to evade the ftrictnefs of the 
feodal doctrine of non-alienation without the confent of the heir. 
For, though he, at the death of his anceftor, might have entered 
on any tenements that were aliened without his concurrence, yet 
if a claufe of warranty was added to the anceftor’s grant, this 
covenant defcending upon the heir infured the grantee; not fo 
much by confirming h uis title, as by obliging fuch heir to yield 
him a recompenfe in lands of equal value: the law, in favour of 
alienations, fuppofing that no anceitor would wantonly difinherit 
his next of blood*; and therefore prefuming that he had re- 
ceiveda valuable coniideration, either in land, or in money which 
had purchafed land, and that this ane defcended to the 
heir together with the anceftor’s warranty. 5o that when either 
an ee Gor, being the rightful tenant of the fr echold, convey ed 
‘the land to a ftranger and his heirs, or releafed the right in fee- 
fimple to one slick was already in patel lefion, and faeeated a 
warranty to his deed,.it was held that fach warranty not only 
bound the warrantor himfelf to proteét and affure the title of the 
warrantee, butit alfo bound his heir: and this, whether that 
warranty was /ineal, or collateralto the title of the land. Lineal 
warranty was where the heir derived,or might by poflibility have 
derived, his title to the land warranted, either from or through 
the anceftor who made the warranty ; as, wherea father, or an 
elder fon in the life of the father, releafed to the diffeifor of ei- 
ther themfelves or the grandfather, with warranty ,this was lineal 
to the younger fon! Collaieral warranty was where the heir’s 
title to the land neither was, nor could have been, ‘derived from 

the 
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the warranting anceftor ; as where a younger brother. folegiad 
to his father’s diffeifor, with Ran renrys this was collateral to the 


elder brother™. But where the very conveyance, to which the 


warranty was annexed, immediately followed a diffeifin or ope- 

rated. itfelf as fuch (as, where a father tenant for years, with 
‘remainder to his fon in fee, aliened in fee- -fimple with warranty) 

this, being in it’s original menitefthy founded on the tort or wrong 

of the warrantor him(elf, was called a warranty commencing by 

diffeifin; and, being too palpably injurious to be fupported, was 

not binding upon any heir of fuch tortious warrantor". 


peng BS both lineal and collateral warranty, the sbligation of the 
heir (in cafe the warrantee was evicted) to yield hee other lands 
in their {tead) was only on condition that he had other fuf- 
ficient lands by defcent from the warranting anceftor®. But 
though, without affets, he was not bound to infure the title of 
mea yet, in cafe of lineal warranty, whether affets defcended 
or not, the heir was perpetually barred from claiming the land 
bimfelf ; for, if he could fucceed in fuch claim, he would then 
gain aflets by defcent (if he had them not before) and muft fulfil 


the warranty of his anceftor: and thefame rule’, was with lefs — 


jyuitice adopted alfo in refpect of collateral warranties, which like- 
wife (though no affets defcended) barred the heir of the warrantor 
from claiming the land by any collateral title; upon the prefump- 
tion of law that he might hereafter have aflets by defcent either 
_ from or through the Fite anceftor. ‘The inconvenience of this 
latter branch of the rule was felt very early, when tenants by the 
curtely took upon them to aliene their lands with warranty ; 
which collateral warranty of the father defcending upon his fon _ 
(who was the heir of both his parents) barred him from claim- 


5 
ing his maternal inheritance: to remedy which the flatute of — 


Glocefter, 6 Edw. I.c. 3. declared, that fuch warranty thould 4 


be no bar to the fon, unlefs affets inte Sea from the father. AGG 
was ; afterwards eae a in 50 Edw. Ill. to make the fame pro- 
-vifion 
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vifion univerfal, by enacting that no collateral warranty fhould 
be a bar, unlefs where aflets defcended from the fame anceftor 3 ; 
but it then proceeded not‘to effect. However, by the ftatute 
11 Hen. Vil. c. 20. notwithftanding any alienation with warranty 
by tenant in dower, the heir of the huiband is not barred, though 
he be alfo heir to the wife. And by ftatute 4 & 5 Ann. c. 16, 
all warrafities by any tenant for life thall be void again thofe in 
- remainder or reverfion ; and all collateral warranties by any an- 
ceftor who has no eftate of inheritance in pofleffion fhall be void 
againft his heir. By the wording of which laft flatute it thould 
feem, that the legifiature meant to allow, that the collateral war- 
fanty of tenant in tail, defcending (though without aflets) upon 
~ a remainder-man or reverfioner, fhould ftill bar the remainder-or - 
reverfion. For though the judges, in expounding the flatute de 
denis, held that, by analogy to the ftatute of Glocefter, a lineal 
warranty by the tenant in tail without affets fhould not bar the 
iflue in tail, yet they held fuch warranty with affets to be a‘fuf- 
ficient bar"; which was therefore formerly mentioned as one of 
the ways whereby an eftate-tail might be deftroyed; it being in- 
deed nothing morein effect, than exchanging the lands entailed 
for others of equal value, They alfo held that collateral warranty 
was not within the ftatute de doms; as that act was principally 
intended to prevent the tenant in tail from difinheriting his own 
iflue : and therefore collateral warranty (though without aflets) 
was allowed to be, as at common law, a fuflicient bar of the 
eftate-tail and all remainders and reverfions expectant thereon‘, 
And fo it ftill continues to be, notwithftanding the flatute of 
queen Anne, if made by tenant in tail in poffeflion : who there- 
fore may now, without the forms of a fine or recovery, in fome 
cafes make a good conveyance in fee-fimple, by fuperadding a 
- warranty to his grant; which, if accompanied with aflets, bars 
his own iffue, and without them bars fuch of his heirs as may be 
in remainder or reverfion. 


we 
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or for the grantee’s quiet enjoyment; or the 


covenantreal, and defcends upon the heirs; 
perform it, provided they have affets by defc 


practice totally fuperfeded the other. 


g. Lastuy, comes the conclufion, which 
executed, either exprefsly, or by reference to 


ia no date; or hatha falfe date; or even if it 


be agreed by collufion that the deed fhall be 
pofe to make it void; for in fuch cafe it fhal 
lent party’. | 
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+>, Ar TER warranty ufually follow covenants, or conven- 
tions; which are claufes of agreement contained in a deed, 
whereby either party may ftipulate for the truth of certain facts, 
or may bind himfelt to perform, or give, fomething to the other. — 
Thus the grantor may covenant that he hath a right to convey $ 


like: the grantee 


may covenant to pay his rent, or keep the premifes in repair, @c "+ 
If the covenantor covenants for himfelf and his 4ezrs, it is then a 


who are bound to 
ent, but not other- 


wife: if he covenants alfo for his executors and adminifirators, his 
perfonal affets, as well as his real, are likewife pledged for the 
performance of the covenant ; which makes fuch covenant a bet- 
- ter fecurity than any warranty, and it has therefore in modern 


mentions the exe- 


cution and date of the deed, or the time of it’s being given or 


fome day and year 


hath an impoffible 


~Tprocrep now tothe f/th requifite for making a good deed; 
the reading of it. This is neceflary, wherever any of the parties. 
Gefire it; and, if’it be not done on his requeft, the deed is void 
‘astohim. If hecan, he fhould read it himfelf: if he be blind 
~or illiterate, another muftread it to him. Ifit be read falfely, 
it will be void; at leaft for fo much asis mifrecited: unlefs it 


read falfe, on pur- 


1 bind the fraudu- — 
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before-mentioned™. Not but a deed is good, although it mention | 


| date, as the thirtieth of February ; provided the real day of it’s © 
| being dated or given, that is, delivered, can be proved”. ? 
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SIXTHLY, it is requifite that the party, whofe deed it is, 
fhould /ea/, and in moit cafes lapprehend fhould fign it alfo. THe 
ufe of feals, as a mark of authenticity to letters and other. inftru- 
ments in writing, is extremely antient. We read of it among 
the Jews and Perfians in the earlieft and moft facred records of 
hiftory*. And in the book of Jeremiah there is a very remarkable 
inftance, not only of an atteftation by feal, but alfo of the other 
ufual formalities attending a Jewifh purchafe*. In the civil law 
alfo >, feals were the evidence of truth; and were required, on the 
part of the witnefles at leaft, at the atteftation of every teltament. 
But, in thetimesof our Saxonancettors, they were not muchin ule 
ain England. Yor though fir Edward Coke‘ relies on an inftance of 
king Edwyn’s making ufe of a feal about an hundred years before | 
the conqueft, yet it does not follow that this was the ufage among 
the whole nation: and perhaps the charter he mentions may be 
of doubtful authority, from this very circumftance, of being feal- 
ed; fince we are affured by all our antient hiftorians, that fealing 
was not thenincommonufe. The method of the Saxons was for 
fuch as could write to fubfcribe their names, and, whether they 
could write or not to affix the fign of the crofs: which cuftom 
our illiterate vulgar do, for the moft part, to this day keep up; 
by figning a crofs for their mark, when unable to write their 
names. And indeed this inability to write, and therefore making — 
a crofs in it’s ftead, is honeftly avowed by Caedwalla, a Saxon 
king, at the end of one of his charters*. In like manner, and 
for the fame unfurmountable reafon, the Normans, a brave but 
Vor. Il. Pp 3 illiterate 


“zx Kings.c. a1. Daniel. c. 6. Efther, 
c. 8. 

a “And I bonght the ficld of Hanameel, 
as and weighed him the money, cven feven- 
“* teen fhekels of filver. And I fubfcribed 
sé the evidence, and fealed it, and took wit- 
“* nefles, and weighed him the money in the 
«¢ ballances. And I took the evidence of 


«¢ the purchafe, both that which was fealed 
‘¢ according to the law and cuftem, and 
‘© alfo that which was open.” c. 32. 


a 


b’ Taha. 10. 2° Os 

cr Inft. 7. 

d ‘* Propria manu pro ignorantia literarum 
** figuum fanflae crucis expreffi et fubfcripfi.” 
Seld. Fan. Angl. 1. 1. §. 42. And this (ac- 
cording to Procopius) the emperor Juftin in 
the eaft, and Theodoric king of the Goths 
in Italy, had before authorized by their ex- 


ample, on agcount of their inability ta 
write. 
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illiterate nation, at their firft fettlement in Siranoes ufed the prac- 
tice of fealing only, without writing their names: which.cuftom 
continued, when learning made it’s way among them, though 
the reafon for doing it had ceafed ; and hence “ee charter of Ed- 
ward the confeflor to Weftminfter abbey, himfelf being brought 
up in Normandy, was witnefled only by his feal, and is generally 
thought to be the oldeft fealed charter of any authenticity in - 
England’. At the conqueft, the Norman lords brought over 
into this kingdom their own fafhions; and introduced waxenfeals 
only, inftead of the Englifh method of writing their names, and 
fiening with the fign of the crofs‘. The impreflions of thefe 
feals were fometimes a knight on horfeback, fometimes other 
devifes: but coats of arms were not introduced into feals, nor 
indeed into any other ufe, till about the reign of Richard the 
fir, who brought them from the croifade in the holy land; 
where they were firft invented and painted on the fhields of Es 
knights, to diftinguifh the variety of perfons of every chriftian 
nation who reforted thither, and who could not, when clad in 
complete fteel, be otherwife known or afcertained. 


Tus neglect of figning, and refting only upon the authen- 
ticity of feals, remained very long among us; for it was held in 
all our books that fealing alone was fufficient to authenticate a — 
deed: and fo the common form of attefting deeds, — * fealed © 
<¢ and delivered,” continues tothis day; notwithitanding the fta- 
tute 29 Car. II. c. 3. before-mentioned revives the Saxon cuf- 
tom, and exprefsly directs the figning, 1 in all grants of lands, and 
many other fpecies of deeds: in which ther ares figning feems — 
to be now as neceflary as fealing, though it hath been fometimes 
held that the one includes the other®. 


A SEVENTH requifite to a good deed is that it be Heliodbect 
by the party himfelf or his certain attorney : which therefore is 


alfo 
e Lamb. Archeion..st. ‘¢ fam mutant, modumque fo ibends Anglium 
£ <¢ Normanni chirographorum confettionem, ‘© rejiciunt.” Ingulph. i 
© cum crucibus auries, alufque fi fignaculis facris, “ ~— g 3 Lev. x. Stra 764, 


adie Anglia firmari folitam, i cacram impref- 
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alfo expreffed in the atteflation ; “ fealed and delivered.” A decd 
_ takes effect only from this tradition or delivery ; for, if the date 
be falfe or impoflible, the delivery afcertains the time of it. And 
if another perfon feals the deed, yet if the party delivers it him- 
felf, he thereby adopts the fealin g", and by a parity of reafon the 
figning alfo, and makes them both his own. A delivery may 
be either abfolute, that is, to the party or granteejhimfelf ; or to 
a third perfon, to hold till fome conditions be performed on the 
part of the grantee: in which laft cafe itis not delivered as a 
deed, but as an eferew 5 that is, asa fcrowl or writing, which ‘jis 
not to take effect as a deed till the conditions be performeds and. 
then itis a deed to all intents and purpofes'. 


Tuk Jaffrequilite to the validity of a deed is the atte/lation, or — 
- execution of it 1m th@ pre/fence of witneffes : though this is neceflary 
rather for preferving the evidence, than forconftituting theeffence, 
of the deed. Our modern deeds are in reality nothing more than 
an improvement or amplification of the brevia teflata mentioned 
by the feodal writers‘; which were written memorandums, intro-= 
duced to perpetuate the tenor of the conveyance and inveftiture, 
awhen grants by parol only became the foundation of frequent dif- 
pute and uncertainty. To this end they regiftered in the deed the 
_ perfons who attended as witnefles, which was formerly done 
without their figning their names (that not being always in their 
power) but they only heard the deed read: and then the clerk 
or fcribe added their names, in a fort of memorandum; thus ; 
* bys teftibus, Johanne Moore, Jacobo Smith, et aliis ad hanc rem 
&° “convocatis'.”’ This, like all other folemn tranfactions, was ori- 
ginally done only coram paribus”, and frequently when affembled 
in the court baron, hundred, or county court ; which was then 
exprefled in theatteftation, teffe comitatu, hundredo, &c™ After- 
“wards the atteftation of other witnefles was allowed, the trial in 


Pp.2. cafe 
- hh Perk. §. 130. m Feud. l. 2. 2. 32. 
i Co. Litt. 36. n Spelm. Glof. 228. Madox, Formul. 
k Feud. l. 1. ti 4. A. 221, 322, 660, 
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cafe of a dif pute being itill referved to the pares; with agi the 
witnefles (if more than one) were aflociated, and joined in the 
verdia®: till that alfo. was abrogated by the ftatute of York, 
12 Edw. I. ff 1. c. 2. And in this manner, with fome fuch 
claufe of hiss teffibus, are all old deeds and charters, particularly © 
magna carta witnefled. And in the time of fir Edward pk 
creations of nobility were ftill witnefled in the fame manner’, 
But in the king’s common charters, writs, or letters patent, the — 
ftile is now altered: for, at prefent, the king is his own witnefs, 
and attefts his letters patent thus; ‘* feffe mezpfo, witnefs ourfelf 
«© at Weitminiter, &c:” a form wich was introduced by Richard | 
the firft’, but not commonly ufed till about the beginning of the 
fifteenth century ; nor the claufe of hijs teftibus intirely difconti- 

nued till the reign of Henry the eighth’: which was alfo the | 
aera of difcontinuing it in the deeds lor fujects, learning being 
then revived, and the faculty of writing more general; and there- 
fore ever fince that time the witnefies have fubfcribed their at- © 
teftation, either at the bottom, or on the back, of the deed’. 


Ill. We are next to confider, how a deed may be avoided, or. 
rendered of no effect. And from what has been before laid down 
it will follow, that if a deed wants any of the effential re. 
quifites before-mentioned ; either, 1. Proper parties, and a pro- — 
per fubjeét matter: 2. A good and fufficient confideration: 
3. Writing, on paper or parchment, duly ftamped: 4. Sufficient 
and legal words, properly difpofed: 5. Reading, if defired, be- 
fore he execution: 6. Sealing; and, by the ftatute, in many 
cafes figning alfo: or, 7. Delivery: it is a void deed ab initio. 


It may alfo be avoided by matter ew poff facip: as, 1. By rafure, 
-interlining, or other alteration in any material part; unlefs a 
memorandum be made thereof at the time of the execution and — 


atteftation’. 2. By breaking off, or defacing, the feal", 3. By 


delivering 
- o Co. Litt. 6. 5 2 Int, 78. | 
p 2 Init. 77. t 11 Rep. 27. 
q Madox. Formal. n°. 515. uts, Repe2g. 


e Lbid. ite fol! 32. 
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delivering it up to be cancelled; that is to have lines drawn over 
it, inthe form of lattice work or cancelli ; though the phrafe is 
now ufed figuratively for any manner of obliteration or defacing 
it. 4. By the difagreement of fuch, whofe concurrence is ne- 
ceflary, in order for the deed to ftand: as,, the huiband, where 
a feme covert is concerned ; an infant, or perfon under durefs, 
when thofe difabilities are removed; and the like. 6, By the 
jadgment or decree ofacourt of Judicature. This was antiently 
the province of the court of ftar chamber, and now of the chan- 
cery : when it appears that the deed was obtained by fraud, 
force, or other foul practice ; or is proved to be an abfolute for- 
gery”. Inany of thefe cafes the deed may be voided, either in 
part or totally, according as the caufe of avoidance is more or lefs 
extenfive. ; 


Anp, having thus explained the general nature of deeds, we 

are next to confider their feveral {pecies, together with their re- 

fpective incidents. And herein I thall only examine the particu- 

Jars of thofe, which, from long practice and expérience of their 

efficacy; are generally ufed in the alienation of real eftates: for 

it would be tedious, nay infinite, to defcant upon all the feveral 

infiruments made ufe of in perfonal concerns, but which fall un- . 

der our general definition of a deed; that is, a writing fealed 

and delivered. The former, being principally fuch as ferve to 

convey the property of lands and tenements from man to man, 

are commonly denominated conveyances: which are either con- 
veyances at common law, or fuch as receive their force and efficacy 

by virtue of the /fatuie of ufes. | is | 
_ I. OF conveyances by the common law, fome may be called 
original, or primary conveyances ; which are thofe by means 
whereot the benefit or eftate is created or firft arifes : others are 
derivative or fecondary; whereby the benefit or eftate, originally, 
created, is enlarged, reflrained, transferred, or extinguithed. 


% 


ORIGINAL 


‘ ~ 


w Toth. num®.a4. 1 Vern. 34% 
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OxtetNAL conveyances are the following ; 1. Feoffment 5 
-y, Gift; 3. Grant; 4. Leafe; 5. Exchange; 6. Partition : 
| derivative ave, 7 Releafe; g, Confirmation; 9. Surrender; 
ro. Affignment; if Defeazance. 


1. AFEOFFMENT feoffamentum, 18 a fabRantive derived from 
the verb, to enfeofi, feoffare ov infeudare, to ive! dhe’a feuds 
and therefore feoffment ts properly donatio feudi". It is the moft 
antient method of conveyance, the moft folemn and public, and 
therefore the moft eafily remembered and proved. And it may 

ropetly be defined, the gift of any corporeal hereditament to 
another. He that fo gives, or enfeofls, is called the feoffor; and 
the perfon enfeoffed is denominated the feafee. | 


Turs is plainly derived from, or is indeed itfelf the very 
mode of the antient feodal donation ; for though it may be per- 
formed by the word, “ enfeofi”’ or “ grant,” yet the apteft word 
of feoffment ‘5 <¢ do or dedi” Andit is fill directed and go- 
verned by the fame feodal rules ; infomuch that the principal 
rule relating to the extent and effect of a fecdal grant, “* Zenor eft 
e gui legem dat feudo,” ‘5 in other words become the maxim of 
our law with relation to feoftments, “ modus legem dat donationt*.”” 
And therefore as in pure feodal donations the lord, from whom 
the feud moved, mutt exprefsly limit and declare the continuance 
or quantity of eftate which he meant to confer, * ne quis plus donaffe 
© pracfumatur, quam in donatione exprefferit® ;” fo, 1f one grants 

by feofiment lands or tenements to another, and limits or ex- _ 
5 prefies no eftate, the grantee (due ceremonies of law being per- 
formed) hath barely an eftate for life®. For, as the perfonal 
abilities of the feofiee were originally prefumed to be the imme- 
_ diate or principal inducements to the feoffment, the feoffee’s 
eftate ought to be confined to his perfon, and fubfift only for his 
: | lifes 

a pag. 108. 


= Co.,Litt. 90 
b Co, Litt. 42 


y Ibid. in ~ 
am Wright. 41. 
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life ; unlefs the feoffor, by exprefg provifion in the creation and 
coniibation of the eftate, hath given it a longer continuance. 
Thefe exprefs provifions are indeed generally made ; for this was 
for agesthe onlyconveyance, whereby our anceftors were wont to 
create an eftate in fee-fimple‘, by giving the land to the feoffee, 
to hold to him and his heirs for ever; though it ferves equally 
well toconvey any other eftate of fr eehold4, 


Burt by the mere words of the deed the feoffment is by no 
means perfected. There remains a very material ceremony to be 
performed, called Avery of feifin ; without which the feoftee has 
but a mere eftate at will°. ‘This livery of feifin is no other than 
_ the pure feodal inveftiture, or delivery of corporal poffeffion of 
the land or tenement ; which was held abfolutely neceflary to 
complete the donadont “© Nam feudum fine inveftitura nullo modo 
“¢ confiitua potuit*:’? and an eftate was then only perfect, when, 
as Fleta expreflesit in our law, “* fit juris et feifinae conjunétio*.” 


INVESTITURES, in their original rife, were probably i in- 
tended to demonftrate in conquered countries the actual poffef- 
fion of the /ord; and that he did not grant a bare litigious right, 
which the foldier was ill qualified to profecute, but a peaceable 
and firm poffeflion. And at a time when writing was feldom 
practifed, a mere oral gift, at a diftance from the {pot that was 
given, was not likely to be cither long or accurately retained in 
the memory of by-{tanders, who were very little interefted in 
the grant. Afterwards they were retained as a public and noto- 
rious act, that the country might take notice of and teftify a 
transfer of the eftate ; and that fuch, as claimed title by other 
means, might know toning whom to bring their actions, 


In all well-governed nations, fome notoriety of this kind has 
been ever held requifite,in order to acquire and afcertain the 


property 


c See Appendix. N?, I, £ Wright. 37. 
d Co. Litt. 9. 1.3. Coase §. 5 
e Litt. §. 66, 
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property of lands. In the Roman law plenum dominium was not 
faid to fubfift, unlefs where a man had both the right, and the 
corporal poffefion; which poffeflion could not be acquired with- 

out both an actual intention to poffefs, and an actual feifin, or 


entry into the premifes, or part of them in the name of the | 


whole*. And even in ecclefiaftical promotions, where the free- 
hold paffes to the perfon promoted, corporal pofleffion 1 is requi- 
red at this day, to veft the property completely in the new pro- 
prietor ; who, according to the diftinction of the canonifts’, ac- 
quires the jus ad rem, or inchoate and imperfect right, by nomi- 


nation and inftitution; but not the jus zn re, or complete and — 


full right, unlefs by corporal pofleflion. ‘Therefore in dignities 
_ poffeffion is given by inftallment; in rectories and vicarages by 
induction, without which no temporal rights accrue to the mi- 
nifter, though every ecclefiaftical power is vefted in him by in- 


ftitution. So alfo even in defcents of lands, by our law, which 


are caft on the heir by act of the law itfelf, the heir has not fle- 
num dominium, ox full and complete ownertfhip, till he has made 
an actual corporal entry into the lands, for 1f he dies before entry 


made, Ais heir fhall not be intitled to take the pofleflion, but the | 
heir of the perfon who was laft actually feifed*. It is not there- 


fore only a mere right to enter, but the actual entry, that makes 
aman complete owner ; fo as to tranfmit the inheritance to his 
own heits: > non jus, fed Serf ina, facit i cad : 


Ye aes the corporal tradition of lands being fiimetinnaea incon-_ 


venient, a fymbolical delivery of poffeflion was in many cafes 


antiently allowed; by transferring fomething near at hand, in the “a 


prefence of dis witnefles, which by agreement fhould ferve 


to reprefent the very thing defigned to be corlveyed; and an oc- 


~~ 


cupancy — 
/ 
h Nam apifcimur poffeffionem corpore et ani-  minia rerum, non nudis pattis, transferuntur. 
mo: neque per fe corpore ; neque per fe ammo. (Cod. 2. 3. 20) 
Non autem ita accipiendum eft, ut qui fundum 1) Dectretal lignite. Cane 
poffidere velit, omnes glebas circumambulet ; fed k See pag. 209. 2275 228. 
fupficit quamlibet partem ejus fundi introire. ' 1 Flet. J. 6..€. a» §. a 


(Ff. at. a. 3.) And again ; tragitionibus do- 
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cupancy of this fien or fymbol was permitted as equivalent to 
- occupancy of the land itfelf. Among the Jews we find the evi- 

dence of a purchafe thus defined in ghe book of Ruth™: “ now 
«¢ this was the manner in former time in Ifrael, concerning re- 
c deeming and concerning changing, for to Hogeti all things : 
<a man plucked off his ieee, and gave it to his neighbour; fad 
‘¢¢ this was a tellimony in fei ” Among the antient Goths and 
Swedes, contracts for the fale of lands were made 1n the prefence 
of witnefles, who extended the cloak of the buyer, while the 
feller caft a clod of the land into it, in order to give pofleflion : 


and a ftaff or wand was alfo delivered from the vendor to the ° 


vendee, which pafled through the hands of the witnefies". With 
- our Saxon anceftors the delivery of a turf was a neceflary folem- 
nity, to eftablifh the conveyance of lands®. And, to this day, the 
conveyance, of our copyhold eftates is ufually nate from the fel- 
ler to the lord or his Reward by delivery of a rod or verge, and 
then from the lord to the purchafor by re-delivery of the fame, 
in the prefence of a jury of tenants. 


CoNnvVEYANCES in writing were the laft and moft refined 
improvement. The mere delivery of pofleflion, either actual or 
_fymbolical, depending on the ocular tellimony and remembrance 
of the witnefles, was liable to be forgotten or mifreprefented, 
and became frequently incapable of proof. Belides, the new oc-~ 


cafions and necellities, introduced by the advancement of com-_ 


merce, required means to be devifed of charging and incumber- 
ing eftates, and of making thete liable to a multitude of condi- 
tions and minute defignations for the purpofes of railing money, 
without an abfolutefale of the land; and fometimes the like pro- 
ceedings were found ufeful in order to make a decent and com- 
petent provifion for the numerous branches of a family, and for 
other domeftic views. None of which could be effected by a 
mere, fimple, corporal transfer of the foil from one man to an- 
other, which was principally calculated for conveying an abfolute 

Vot. Il. : Qq e*unli- 
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unlimited dominion. Written deeds were therefore introduced, 


in order to {pecify and perpetuate the peculiar purpofes of the a 


party who conveyed: yet ftill, for a very long feries of years, 
they were never made ufe of, but:in company with the more an- 
tient and notorious method of transfer, by delivery of corporal 
pofieflion. ! 


Livery of feifin, by the common law, is neceflary to be 
made upon every grant of an eftate of frechold in hereditaments » 


corporeal, whether of inheritance or for life only. In heredita- 
ments incorporeal it is impoflible to be made; for they are not 
the object of the fenfes: and in leafes for years, or other chattel 


interefts, it is not neceflary. In leafes for years indeed an actual 


entry is neceflary, to veft the eftate in the leffee: for the bare 


leafe gives him only aright to’ nter, which is called his intereft 


in the term, or intereffe termini; and, when he enters in purfuance 
of that right, heis then and not before in pofleffion of his term, 
and complete tenant for years”. This entry by the tenant him- 
{elf ferves the purpofe' of notoriety, as well as livery of feilin 


from the grantor could have done; which it would have been — 


improper to have given in this cafe, becaufe that folemnity is — 


appropriated to the conveyance of a frechold. And. this is one 


reafon why frecholds cannot be made to commence zn futuro, be- 


caufe they cannot (at the common law) be made but by livery of 
feifin; which livery, being an a@ual manual tradition of the 
land, muft take effect in pracfenti, or not at all”. 


_ On the creation of a freebold remainder, at one and the fame 
time with a particular eftate for years, we have before feen that 
at the common law livery muft be made to the particular tenant’. 
But if fuch a remainder be created afterwards, expectant on a 
leafe for years now in being, the livery muft not be made to the 
leffee for years, for then it operates nothing ; °° nam quad femel 


« meum eff, amplius meum effe non potef*:? but it mut be made 


to 


p Co. Lantoaey, 3" r pag. 167, 
Gq BRE pag. 165. $ Co, Litt. 49. 
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to the remainder-man himfelf, by confent of the leflee for years: 
for without his confent no livery of the poffeflion can be given‘ ; 
partly becaufe fuch forcible livery would be an ejeCtment of the 
tenant from his term, and partly for the reafons before given"; 
for introducing the doctrine of attornments. 


Livery of feifinis eitherin deed, or inlaw. Livery in deed 
is thus performed. The feoffor, leflor, or his attorney, together 
with the feoffee,leffee, or his attorney, (for this may as effectually 
be done by deputy or attorney, as by the principals themfelves in 

‘perfon) come to the land, or to the houfe ; and there, in the pre- 
fence of witnefles, declare the contents of the feoffment or leaic, 
on which livery isto be made. And then the feoffor, if it be of 
land, doth deliver to the feoffee, all other perfons being out of 
the ground, a clod or turf, or a twig or bough there growing, 


with words to this effect. ‘1 deliver thefe to you in the name ~ 


<¢ of feifin of all the lands and tenements contained in this deed.’? 
But, if it be of ahoufe, the feoffor muft take the ring, or latch 
ofthe door, the houfe being quite empty, and deliver it to the 
feoffee in the fame form ; and then the feoffee mui enter alone, 
and fhut to the door, and then open it, and let in the others”. 
If the conveyance or feofiment be of divers lands, lying fcattered 
in one and the fame county, then in the feoffor’s pofleffion, livery , 
of feifin of any parcel, in the name of the reft, fufficeth for all* ; 
but, if they be in feveral counties, there muft be as many liveries 
as there are counties. For, if the title to thefe lands comes to be 
difputed, there muft be as many trials as there are counties, and 
the jury of one county are no judges of the notoriety of a fact 
‘in another. Befides, antiently this feifin was obliged to be deli- 


vered, coram paribus de vicineto, before the peers or freeholders — 


of the neighbourhood, who attefted fuch delivery in the body or 

on the batk of the deed; according to the rule of the feodal 

law’, pares debent intereffe inveftiturae feudi, et nonali: for which 
Qq 2 this 
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put by the confent of the particular tenant; and the confent of 


~—gith the names of the witnefles", And thus much forliveryin — 


\ . a Gilb. Ten, 35- 


= ok le 


this reafon is exprefsly given ; becaufe the peers are vafals of the _ 
lord, being bound by their oath of fealty, will take care that no- 
fraud be committed to his prejudice, which ftrangers might be 
apt toconnive at. And, though, afterwards, the ocular attefta- 
tion of the pares was held unneceflary, and livery might be made 
before any credible witnefles, yet the trial, in cafe it was difpu- 
ted, (like that of all other atteftations”) was {till referved to the 
pares or jury of the county*. Alfo, if the lands be out on leafe, 
though all lie in the fame county, there muft be as many liveries 
as there are tenants : becaufe no livery can be made in this cafe, 


one will not bind the reft®. And in all thefe cafes it is prudent, 
and ufual, to endorfe the livery of {eifin.on the back of the deed, 
fpecifying the manner, place, and time of making it; together 


deed. 


Livery in /aw is where the fame is not made on the land, : 
but in fight of it only ; the feoffor faying to the feoffee, “I give — 
« you yonder land, enter and take poflefiion.” Here, ce a 
enters during the life of the feoffor, it isa good livery, but not — 
otherwife; unlefs he dares not enter, through fear of his life or 


bodily harm: and then his continual claim, made yearly, in due -— 
form of law, as near as poflible to the lands‘, will fuflice with- — 
out anentry®. This livery in law cannot however be given or 
received by attorney, but only by the parties themfelvess. 


2. Tue conveyance by gift, donatio, is properly applied to 
the creation of an eftate-tail, as feoffment is to that of an eftate — 
an fee, and leafe to that of an eltate for life or years. It differs” 
in nothing from a feoffment, but in the nature of the eftate pafl- 
ing by it: for the operative words of conveyance in this cafe are — 
do or dedi® ; and gifts in tail are equally imperfect without livery © 
pois Cee Sila | fom 
d Litt..§. 421, &¢. al 
¢ Co. Litt. 48. te Ak A ol 


£ Ibid. 52. 
g Weft’s Symbol. 256. 
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of feifin, as feofiments in fee-fimple". And this is the only dif 
tinction that Littleton feems to take, when he fays', “ itis to be 
<¢ underftood that there is feoffor and feoffee, donor and donee, 
‘¢ leffor and leflee ;”” wz. feoffor is applied to a feoffment in fee- 
fimple, donor to a gift in tail, and leflor toa leafe for life, or for 


years, or at will. In common acceptation gifts are frequently - 


confounded with the next fpecies of deeds: which are, 


3. GRANTS, conceffiones; the regular method by the com- 
mon law of transferring the property of zncorporeal heredita- 
ments, or, fuch things whereof no livery can be had*. » For 
which reafon all corporeal hereditaments, as lands and houfes, 
are faid to lie zn ivery; andthe others, as advowfons, commons, 
rents, reverfions, dc. to lic im grant.' And the reafon is given 
by Bracton™: ‘* traditio, or livery, mil aliud eff quam rei corpo- 
** ralis de perfona in perfonam, de manu in manum, tranflatio aut in 
< poffeffionem inductio ; fed res incorporales, quae funt ipfum jus rei 
“* vel corport inhaerens, traditionem non patiuntur.’  Thefe there- 
fore pafs merely by the delivery ofthe deed. And in figniories, 
or reverfions of lands, fuch grant, together with the attornment 
of the tenant (while attornments were requifite) were held to be 
_of equal notoriety with, and therefore equivalent to, a feoffment 
and livery of lands in immediate poffeffion. It therefore differs 
but little from a feoffment, except in it’s fubject matter: for the 
operative words therein commonly ufed are dedi et conceffi, “have 
** given and granted.” 


- 4- ALEASE is properly a conveyance of any lands or te- 
_nements, (ufually in confideration of rent or other annual re- 
compenfe) made for life, for years, or at will, but always for 
a /efs time than the leffor hath in the premifes: for if it be 
for the whole intereft, it is more properly an aflignment than 
a leafe, The ufual words of operation in it are, “ demife, grant, 

; | “* and 


h Litt. $39. ; 1 Ibid. 172. 
md hy. Sts m /.3. ¢. 18. 
k Co, Litt. 9. 
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“and to farm let ; dimi/t, conceffi, et ad firmam tradidi? Farm, 


a 
or feorme, 18 an old Saxon word fignifying provifions’: and 
st came to be ufed inftead of rent or render, becaufe antiently : 
the greater part of rents were referved in provifions; in corn, ‘ 

Si 


? 
So that a farmer, frmarius, was one who held his — 


lands upon payment ofa rent or feorme: though at prefent, by 
a gradual departure from the original fenfe, the word farm is 
brought to fignity the very eftate or lands fo held upon farm or 
rent. By this conveyance an eftate for life, for years, or at will, 
may be created, either in corporeal or incorporeal hereditaments : 
though livery of feifin is indeed incident and neceflary to one 


in poultry, and thelike; till the ufe of money became, more 
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fpecies of leafes, v7. leafes for life of corporeal hereditaments 5 

but to no other. Pe | : 
WuHaTEVERTreftrictions, by the feverity of the feodal law, 5 

might in times of very high antiquity be obferved with regard to — 


leafes; yet by the common law, as it has ftood for many cen- 
any eftate might let leafes to endure 
fo long as their own sntereft lafted, but no longer. ‘Therefore 
renant in fee-fimple might let leafes of any duration ; for he hath > 
the whole intereft: but tenant in tail, or tenant for life, could 
make no leafes which Should bind the iffue in_ tail or reverfioner 3 
nor could a hufband, feifed jure umxoris, Make a firm or valid leafe 
for any longer term than the joint lives ofhimfelf and his wife, x 
for then his intereft expired. Yet fome tenants for life, where — 
the fee-fimple was in abeyance, might (with the concurrence of — 
fach as have the guardianfhip of the fee) make leafes of equal — 
duration with thofe granted by tenants in fee-fimple: fuch as — 
sarfons and vicars with confent of the patron and ordinary®. So 
allo bifhops, and deans, and fuch other fole ecclefiaftical corpo- 
rations as are feifed of the fee-fimple of lands in their corporate — 
right, might, with the concurrence and confirmation of fuch | 
perfons as the law requires, have made leafes for years, or for | 
‘ife, eftates in tail, or in fee, without any limitation or control. © 


And 
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turies, all perfons feifed of 
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And corporations aggregate might have made what eftates they 
pleafed, without the confirmation ofany other perfon whatfvever. 
Whereas now, by feveral ftatutes, this power where it was un- 
reafonable, and might be made an ill ufe of, is refrained ; and, 
where in the other cafes the reftraint by the common law feemed 
too hard, it\is in fome meafure removed. The former fLatutes 


are called the refiraining, the latter the enabling Ratute. We will | 


’ 


take a view of them all, in order of time. 


AND, firft, the enabling Ratute, 22 Hen. VIM. c. 28. em- 
powers three manner of perfons to make leafes, to endure for 
three lives or one and twenty years, which could not do fo be- 
fore. As, firft, tenant in tail may by fuch leafes bind his iffue 
in tail, but not thofe in remainder or reverfion. Secondly, a hut 
band feifed in right of his wife, in fee-fimple or fec-tail, pro- 
vided the wife joins in fuch leafe, may bind her and her heirs 
thereby. Lafily, all perfons feifed of an eftate of fee-fimple in 
right of their churches, except parfons and vicars, may (without 
the concurrence of any other perfon) bind their fuccefiors. But 
then there muit many requifites be obferved, which the fatute 
{pecifics, otherwife fuch Jeafes are not binding’. 1. The leafe 
muft be by indenture ; and not by deed poll, or by parol. 2. It 
muit begin from the making, or day of the making, and not at 
any greater diftance of time. 2. If there be any old leafe in being, 
it muft be firft abfolutely furrendered, or be within a year of ex- 
ping. 4. It muft be either for twenty one years, or three lives; 
and not for both. 5. lt muft not exceed the term of three lives, or 
_ twenty one years, but may be for a fhorter term. 6. It mutt be of 
corporeal hereditaments, and not of fuch things as lie merely in 
grant; for no rent can be referved thereout by thecommon law, 
as the leflor cannot refort to them to diftrein*. 7. It muft be of 


lands 

p Co. Litt gat poratioén, and the fucceffor fhall be intitled 

G ow by the ftatute 5 Geo. III. c. 17. to recover the rent by an action of dekt, 

a agi of uthes or other incorporeal here- which (in cafe of a freehold leafe) he cold 
diknans alowe, may be granted by any not have brought at the common law. 
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lands and tenements moft commonly letten for twenty years patt 5 
fo that if they have been let tor above halt the time (or eleven 
years out.of the twenty) either for life, for years, at will, or by 
- copy of court roll, it is fufficient. 8. The moft ufual and cat) 
tomary feorm or rent, for twenty years paft, muit be referved 
yearly on fuch leafe. 9. Such leafes muft not be made without 
impeachment of wafte. Thefe are the guards, impofed by the 
tatute (which was avowedly made for the fecurity of farmersand 
the confequent improvement of tillage) to prevent unreafonable 
abufes, in prejudice of the iffue, the wife, or the fucceflor, of 
the reafonable indulgence here given. : ; 


Next follows, in order of time, the difabling or reftraining 


52 abe 
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ftatute, 1 Eliz.c. 19. (made entirely for thebencfit of the fucceffor) — 


which enacts, that all grants by archbifhops and bifhops (which - 


- nclude even thofeconfirmed by the dean and chapter ; the which . 


however long or unreafonable, were good at common law) other 
than for the term of one and twenty years or three lives from the 
making, or without referving the nfual rent, fhall be void. Con-. 


current leafes, if confirmed by the dean and chapter, are held to © 


be within the exception of this flatute, and therefore valid ; pro- — 


vided they do not exceed (together with the leafe in being) the 
term permitted by the act". But, by a faving exprefsly made, this 
fatute of 1 Eliz. did nat extend to grants made by any bifhop 


tothe crown; by which means queen Elizabeth procured many ~ 


fair pofleflions to be made over to her by the prelates, either for 
her ownule, or with intent tobe granted out again to her favour-. 


prevent which* for the future, the ftatute 1 Jac. I. c 3- extends 


the prohibition to grants and leates made to the king, as well as — 


to any of his fubjects. 


Next comes the ftatute 13 Eliz.c. 10. explained and enfor- — 
ced by the ftatutes 14 Eliz. co rr. & 14. 18 Eliz. c. 11. and — 
43 Hliz. c. 29. which extend the reftrictions, laid by the laft 

ec : | mentioned _ 
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r Co. Litt. 45. s 11 Rep. 71, 
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“ites, whom fhe thus gratified without any expenfe to herfelf. To — 
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mentioned ftatute on bifhops, to certain other inferior corpora- 
tions, both fole and aggregate. From laying all which together 
we may collect, that all colleges, cathedrals, and other ecclefiaf- 
“tical, or eleemofynary corporations, and all parfons and vicars, 
are reftrained from making any leafes of their lands, unlefs under 
the following regulations: 1. They muft not exceed twenty one 
years, or three lives, from the making. 2. The accuftomed 
rent, or more, mult be yearly referved thereon. 3. Houles in 
corporations, or market towns, may be let for forty years; pro- 
vided they be not the manfion-houfes of the leffors, nor have 
above ten acres of ground belonging to them ; and provided the 
leflee be bound to keep them in repair: and they may alfo be 
aliened in fee-fimple for lands of equal value in recompente. 
4. Where there is an old leafe in being, nd concurrent leafe fhall 
be made, unlefs where the old one will expire within three 
years. 5. No leafe (by the equity of the ftatute) fhall be made 
without impeachment of wafte’. 6. All bonds and covenants 


tending to fruftrate the provifions of the ftatutes 13 & 18 Eliz. 
thall be void. | | ; 


ConcERNING thefe reftrictive ftatutes there are two obferva- 
tions tobe made. Firft, that they do not, by any conitruction, 
enable any perfons to make fuch leafes as they were by common 
law difabled to make. Therefore a parfon, or vicar, though he 
is reftrained from making longer leafes than for twenty one years 
or three lives, even with the confent of patron and ordinary, yet 
is not enabled to make any leafe at all, fo as to bind his fuc- 
ceflor, without obtaining fuch confent “. Secondly, that though 
leafes contrary to thefe acts are declared void, yet they are good 
againit the /effor during his life, if he be a fole corporation ; 
and are alfo good againft an aggregate corporation fo long as the 
head of it lives, who is prefumed to be the moft concerned in 
intereft. For the act was intended for the benefit of the fuccef- 
for only; and no man fhall makean advantage of his own wrong™, 
Vou. Il. | Rr JHERE 
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_ Tuers is yet another reftriction with regard to college leafes, 
by ftatute 18 Eliz. c. 6. which direéts, that one third of the old ' 
rent, then paid, fhould for the future be referved in wheat or ~ 
malt, referving a quarter of wheat for cach 6s. 8d, or a quarter 
of malt for every 553 or that the leffees fhould pay for the fame 
according to the price that wheat and malt fhould be fold for, in 7 
the market next adjoining to the refpective colleges, on the mar-— 
ket-day before the rent becomes due. This is faid*to have been . 
‘an invention of lord treafurer Burleigh, and fir Thomas Smith, 
then principal fecretary of fate; who, obferving how greatly the 
value of money had funk, and the price of all provilions rileny' 
by the quantity of bullion imported from the newfound Indies, 
which effects were likely to increafe to a greater degree) devifed 
this method for upholding the revenues of colleges. Their fore- 
fight and penetration has in this refpect been very apparent - for 
though the rent fo referved in corn was at firft but one third of 
the old rent, or half of what was fill referved in money, yet 
‘now the proportion ts nearly inverted ; and the money arifing 
from corn rents is communibus Annis, almoft double to the rents 


referved in money. 


T a leafes of beneficed Clergymen are farther reftrained, in 
cafe of their non-refidence, by fiatutes 13 Eliz. c. 20. 14 Eliz, é 
tt. and 18 Eliz. ¢. 11. which direct, that, if any beneficed — 

clergyman be abfent from his cure above fourfcore days in any e 
one year, he fhall not only forfeit one year’s profit of his bene- r 
fice, to be diftributed among the poor of the parifh; but that ~ 
all leafes made by him, of the profits of fach benefice, and all 
covenants and agreements of like nature, fhall ceafe and be void: 
except in the cafe of licenfed pluralifts, who are allowed to de- — 
mife the living, on which they are non-refident, to their curates — 
only ; provided fach curates do not abfent themfelves above forty 
days in any one year, And thus much for leafes, with their de- — 
yeral enlargements and reftrictions °. me 
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which is very curious and diffufive, I mutt 
refer the ftudent to 3 Bac. abridg. 295. (title, 
weirih teases 


4 Strype’s annals of Eliz. 
y For the other learning relating to leafes, 
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s. An exchange isa mutual erant of equal interefts, the one 
_ in confideration of the other. The word‘ exchange’’ is fo indi- 

* vidually requilite and appropriated by law to this cafe,that it can- 
not be acd by any other word or expreffed by any circumlo- 
cution’.- The eftates exchangéd muft be equal in quantity” ; not 
of value, for that is immaterial, but of intere/?; as fee-fimple for 
fee-fimple, a leafe for twenty years fora leafe for twenty years, 
and the like. And the exchange may be of things that lie either 
in grant orin livery’. But no livery of feifin, even in exchanges 
of freehold, is neceilary to perfect the conveyance*: foreach 
party ftandsin the place of the other and occupies his right, and 
each of them hath already had corporal pofleffion of his own 
land. But entry muft be made on both fides ; for, if either party 
die before entry, the exchange is void, for want of fufficient no- 
toriety*. And fo alfo, 1f two parfons, by confent of patron and 
Sitar, exchange their preferments ; and the one is prefented, 
inftituted, and ay ucted, andthe other is prefented, and inftitu- 
ted, but ee before induction ; the former fhall not keep his new 
benelice, becaufe the exchange was not completed, and there- 
fore he thall return back to-hisown*. For if, after an exchange 
of lands or other hereditaments, either party be evicted of chore 
which were taken by him in exchange, through defedct of the 
other’s title; he fhall return back ,to “the poffefiion of his own, 
by virtue fi the implied warranty contained in all exchanges*, 


_ 6. A PARTITION, is when two or more joint-tenants, co- 
parceners, or tenants in common, agree to divide the lands fo 
held among them‘in feveralty, each taking a diftinct part. Here, 
as in fome inftances there isa unity of intereft, and in all a unity 


Rr 2 : of 
leafes and terms for years) where the fabjee be Co. Litt. 53. 
is treated in a perfpicuous ‘and matterly 6 List. $262. 
manner ; being {uppofed “to be extractéd d Co. Litt. so. 
froma manufeript of fir Geoffrey i se e Perk, §. 288. 
@ AGO. aitty Soe f pag. 301. 
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of pofleflion, it is neceflary that they all mutually convey and 
afure to each other the feveral eftates, whichthey are to take © 
and enjoy feparately. By the common law coparceners, being — 
compellable to make partition, might have made it by parol only; 
but joint-tenants and tenants in common muft have done it by 
deed: and in both cafes the conveyance muft have been perfected 
by livery of feifin’. And the ftatutes of 31 Hen. V Ilf.c. 1. and 7% 
. 32 Hen. VHI.c. 32. made no alteration in this point. But the 
itatute of frauds 29 Car. Il.c.3. hath now abolithed this diftinc- 
tion, and made a deed in all cafes neceflary. 


Thust are the feveral fpecies of primary or original convey- 
ances. ‘Thofe which remain are of the /econdary, or derivative 
fort; which prefuppofe fome other conveyance precedent, and 
only ferve to enlarge, confirm, alter, reftrain, reftore, or transfer 
the intereft granted by fuch original conveyance. As, 


+, RELEASES; which are a difcharge or conveyance of a | 
man’s right in lands or tenements, to another that hath fome 
former eltate in poffeffion. The words generally ufed therein 
ict remifed, releafed, and for ever quit-claimed”.”’? And thefe 
releafes may enure either, 1. By way of enlarging aneftate, or 
enlarger |’ effate: as, 1 there be tenant for life or years, re- 
‘mainder to another in fee, and he in ‘remainder releafes all his 
right to the particular tenant and his heirs, this gives him the 
eflate in fee'. Butin this cafe the releflee muft be in pojéffion of 
fome eftate, for the releafe to work upon; for if there be leflee _ 
for years, and, before he enters and isin poffeflion, the leffor re- 
leafes to him all his right in the reverfion, fuch releafe is void for 
want of poffeffion in the releffee*. 2. By way of pa/fing an eftate, 
or mitter P effate: as when one of two coparceners releafeth all — 
her right to the other, this paffeth the fee-fimple of the whole’. — 
And in both thefe cafes there muft be a privity ofeftate between 
‘the releifor and releffee”; that'is, one of their eftates mutt be 
‘ | | fo 
@ Litt, §.2s0. Co. Litt 169. k Ibid. §. 459. 


h Litt. §. 445. 1 Co. Litt. 273. 
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fo related to the other, as tomake but one and the fame eftate 
inlaw. 3. By way of paffing a right,or mitter le droit: as if a 
man be diffeifed, and releafeth to his difleifor all his right: hereby 
the difleifor acquires a new right, which changes the quality of 
his eftate, and renders that lawl which hefline was tortious". 
4. By way of extinguifhbment : as if my tenant for life makes a 
deafe to A for life, remainder to Band his heirs,and I releafe to 
A; this extinguifhes my right to the reverfion, and fhall enure 
to t. he advantage of B’s remainder as well as of A’s particular 
eftate’. 5. By way of entry and feoffment: as if there be two 
joint diffeifors, and the difleifee rcleafes to one of them, he hall 
be fole feifed, and fhall keep out his former companion; which 
is the fame in effect as if the difleifee had entered, and thereby 
put an end to the difleifin, and afterwards had enfeoffed one of 
the difleifors in fee’, And hereupon we may obferve, that when 
amanhas in himfelf the poffefiion of lands, he muft at the com- 
mon law convey the freehold by feoffment and livery ; which 
makes a notoriety inthe country: but if aman has only a right 
or a future intereft, he may convey that right or intereft by a 
mere releafe to him that is in pofleflion of the land: for the oc- 
: cupancy of the releflee is a matter of fufficient notoriety already. 


8. A CONFIRMATION is Of a nature nearly allied toa re- 
leafe. Sir Edward Coke defines it’ to be a conveyance of an 
eftate or right zn effe, whereby a voidable eftate is made fure and 
unavoidable, or whereby a particular eftate is encreafed: and 
the words of making it.are thefe, ‘‘ have given, granted, rati- 
<¢ fied, approved and confirmed’.”’ An inftance of the firft branch 
‘of the definition is, if tenant for life leafeth for forty years, and 
dieth during that term; here the leafe for years is voidable by 
him in reverfion: yet, if he hath confirmed the eftate of the 
leffee for years, before the death of tenant for life, it is no lon- 
ger voidable but fure’. The latter branch, or that which tends 
to 


n Litt. §, 466. gq 1 Inft. 295. 
o Ibid. §. 470. ye roduittmgus Ps 930 
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to the increafe of a particular eftate, is the fame in all refpects 
with that fpecies of releafe, which operates by way of enlarge= |” 
micnt- é 


9. A SURRENDER, fur/umredditio, or rendering up, is of a | 
nature directly oppofite to areleafe; for, as that opétates by the 
ereater eftate’s defcending upon the lefs, a furrender is the falling 
of alefs eftateinto a greater by deed. It is defined * a yielding 
up-of an eftate for life or years to him that hath the imme late 
reverfion orremaifider, wherein the particular eftate may merge 
or drown, by mutual agreement between them. It is done by 
thefe words, “ hath furrendered, granted, and yielded up.” The 
farrenderor, muft’ be in pofleffion"; and the furrenderee’ mut 
have a higher eitate, in which the eftate furrendered may merge: 
therefore tenant for life cannot furrender to him in remainder for 
years”. Ina furrender there is no occafion for livery of feifin® ;~ 
for there isa privity of eftate between the furrenderor, and the 
farrenderee ; the one’s particular eftate, and the other’s remain- 
der are one and the fame eftate; and livery having been once. 
made at the creation of it, there is no neceility for having it af- 
terwards. And, for the fame reafon, no livery is required on are- 
leafe or confirmation in fee to tenant for years or at will, though 
a freehold thereby paffes; fince the reverfion of the releflor, or .. 
confirmor, and the particular eftate of the releflee, or confirmee, 7 
are one and the fame eftate; and where thereis already a poflef- _ ie 
fion, derived from fuch a privity of eftate, any farther delivery of | 
poflefifon would be vain and nugatory’. ¥ 
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10. A N affionment is properly a transfer, or making over to an- 

other, of the right one has in amyecftate ; but it is ufually applied to” 
an eftate for life or years. And it differs from aleafe only in this: ~ 
that by a leafe one grants an intereft lefs than his own, referving 
to himfelf a reverfion ; in aflignments he parts with the whole 
4 ) property, 
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property, and the aflignee ftands to allintents and pur potes in the 
place’ of the aflignor. 


tre A DEFEAZANCE 1s a collateral deed, made at the fame 
time with a feoffment or other conveyance, containing certain 
conditions, upon the performance of which the ecftate chen crea- 
ted may be. defeated’ or totally undone. And in this manner 
mortgages were in former times ufually made; the mortgagor 
enfeofling the mortgagee, and he at the fame His executing a 
deed of defeazance, whereby the feoffment was rendered void 
on repayment of the money borrowed at a certain day. And 
this, when executed at the fame time with the original feoffment, 
was confidered as part of it by the antient law*; and, therefore 
only, indulged: no fubfequent fecret revocation of a folemn con- 
veyance, executed by livery of {eilin, being allowed in thofe days 
of fimplicity and truth; though, when ‘ufes were afterwards in- 
troduced, a revocation of fuch ufes was permitted by the courts 
of equity. But things that were merely executory, or to be com- 
pleted by matter fublequent, (as rents of which no feifin could 
be had till the time of payment; and fo alfo annuities, condi- 
tions, warranties, and the like) were always liable to be recalled 
_ by defeazances made fubfequent to the time of their creation>, 


Il, TuEeRe yet remain to be fpoken of fome few conveyan- 
ces, which have their force and operation by virtue of the /tatute 


of uses. ne 


Uses and ¢ru/fs arein their original of a nature very fimilar, 
or rather exactly the fame: anfwering more to the fidei-commiffum 
than the u/us-fructus of the civil law; which latter was the tem- 
porary right of ufing a thing, without having the ultimate pro- 
perty, or full dominion of the fubftance®. But the fidei, commi/- 
fum, which ufually was created by will, was the difpofal of an 
inheritance to one, in confidence that he thould convey it or dif 

pofe 
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pofe of the profits at the will of another. And it was the buii- 
nefs of a particular magiftrate, the praetor fidet-commiffarius, in- 
ftituted by Auguftus, toenforce the obfervance of thisconfidence*. — 
So that the right thereby given was looked upon as a vefted right, 
and entitled to a remedy from a court of juftice: which occa- 
fioned that known divifion of rights by the Roman law, into sus 
lezitimum, a legal right, which was remedied by the ordinary 
courfe of law; jus fiduciarium, a right in truft, for which there 
was aremedy in confcience; and sus precarium, a right in cour- 
_ tefy, for which the remedy was only by intreaty or requeit®. In- 
our law, a ufe might be ranked under the rights of the fecond 
kind; being aconfidence repofed in another who was tenant of 
the land, or éerre-tenant, that he fhould difpofe of the land ac- 
‘ cording to the intentions of ceftuy que ufe, or him to whofe ufe it 
was granted, and fuffer him to take the profits’. As, if a feofi- 
ment was made to A and his heirs, to the ufe of (or in truft for) B 
and his heirs; here at the common law A the ¢erre-tenant had the 
legal property and poflefiion of the land, but B the cefluy que u/e 
was in confcience and equity to have the profits and difpofal of it. 


Tas notion wastranfplanted into England fromthe civil law, © 
about the clofe of the reign of Edward Hl", by means of the 
foreign ecclefiaftics ; who introduced it to evade the ftatutes of 
mortmain,by obtaining grants oflands,nottotheirreligioushoufes 
diredtly, but to the w/e of the religious houfes*: which the cleri- 
cal chancellors of thofe times held to be fider-commiffa, and bind- 

ing in confcience ; and therefore aflumed the jurifdiction, which 
' Auguftus had velted in his praetor, of compelling the execution — 
of fuch trufts in the court of chancery. And, as it was moft 
eafy to obtain fuch grants from dying perfons; a maxim was elta- 
blifhed, that though by law the lands themfelves were not de- 
vifable, yet if a teftator had enfeoffed another to his own ufe, 
and fo was poflefled of the ufe only, fuch ufe was devifable by 
. fig e ou will. 
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will. But we have feen' how this evafion wascruthed in it’s in- 
fancy, by ftatute 15 Ric. Il. c. 5. with refpeét to religious houfes. 


Yer, theidea being once introduced, however fraudulently, 
it afterwards continued to be often innocently, and fometimes 
very laudably, applied to a number of civil purpofes: particu- 
larly as it removed the reftraint of alienations by will, and per- 
mitted the owner of lands in his lifetime to make various deligr 
nations of their profits, as prudence, or juftice, or family conve- 
nience, might from time to time require, Till at leneth, during’ 
our long wars in France and the fubfequent civil commotions 
between the houfes of York and Lancafter, ufes grew almoit 
univerfal: through the defire that men had (when their lives 
were continually in hazard) of providing for their children by 
will, and of fecuring their eftates from forfeitures; when each 
of the contending parties, as they became uppermoft, alternately 
attainted the other. Wherefore about the reien of Edward TV, 
(before whofe time, lord Bacon remarks*,-there are not fix cafes 
to be found relating to the doétrine of ufes) the courts of equity 
began to reduce them to fomething of a regular fyftem. 


ORIGINALLY it was held that the chancery could give no 
relief, but againit the very perfon himfelf intrufted for cefiuy que 
we, and not againft his heir or alienee.. This was altered in the 
reign of Henry VI, with refpect to the heir!; and afterwards 
the fame rule, by a parity of reafon, was extended to fuch alie- 
nees as had purchafed either without a valuable confideration, or » 
with an exprefs notice of the ufe™. But a purchafor for a va- 
luable confideration, without notice, might hold the land dif- 
charged of any truft orconfidence. And alfo it was held, that 
neither the king or queen, on account of their dignity royal *, 
norany corporation aggregate, onaccount ofit’slimited capacity, 
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could be feifed to any ufe but their own; thatis, they might 
hold the lands, but were not compellable to execute the truft. 
And, if the feoffee to ufes died without heir, or committed 
a forfeiture, or-married, neither the lord who entered for his 


efcheat or forfeiture, nor the hufband who retained the poilefiion — 


astenant by the curtefy, nor the wife who was afligned her dower, 
were liable to perform the ufe’; becaufe they were not parties 
to the truft, but came in by act of law; though doubilels thar 
title in reafon was no better than that of the heir. 


Ow the other hand the ufe itfelf, or intereft of ceffuy que ufe, 
was learnedly refined upon with many elaborate diltinctions. 
And, 1. It was held that nothing could be granted to a ufe, 
whereof the ufe is infeparable from the poffeflion ; as annuities, 
ways, commons, and authorities, gua ipfo ufu confumuntur*: OY 
whereof the feifin could not be inftantly given". 2. A ufe could 
not be raifed without a fuflicient confideration. For where a 
man makes a feoffment to another without any confideration, 
equity prefames that he meantit to the ufe of himfelf*: unlefs 


he exprefsly declares it to be to the ufe of another, and then no- 


thing fhall be prefumed contrary to his own expreflions’. _ But, 


if either a good or valuable confideration appears, equity will 
immediately raife a ufe correfpondent to fuch confideration ”. 
2. Ufes were defcendible according to the rules of the common 


Jaw, in the cafe of inheritances in poffeflion”; for in this and 
many other refpects aequitas fequitur legem, and cannot eftablifh » 


_a different rule of property from that which the law has efta- 
blifhed. 4. Ufes might be affigned by fecret deeds between the 
parties”, or be devifed by laft will and teftament”: for, as the 
legal efiate in the foil was not transferred by thefe tranfactions, 
no livery of feifin was neceflary; and, as the intention of the par- 


ties was the leading principle in this fpecies of property, any | 
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inflrument declaring that intention was allowed to be binding in 
equity. But cefluy que ufe could not at common law aliené the 
legal intereft of the lands, without the concurrence of his feoffee;* 
to whom he was accounted by law to be'only tenant at fuffér- 
ance*, 5. Ufes were not liable to any of the feodal burthens ; 
and particularly did not efcheat for felony or other defect. of 
blood; for efcheats, oc, are the confequence of tenure, and 
ufes are held of nobody : but the land itfelf was liable to efcheat, 
whenever the blood of the feoffee to ufes was extinguithed by 
crime or by defect; and the lord (as was before obferved) might 
hold it difcharged of the ufe’. 6. No wife could be endowed, or 
_ hufband have his curtefy, of a ufe°: for no truft was declared 
- for their benefit, at the original grant of the eftate. And there- 
fore it became cultomary, when moft eftates were put in ule, to 
fettle before marriage fome joint eftate to the ufe of the hufband 
and wife for their lives ; which was the original of modern join- 
tures". 7. A ufe could not be extended by writ of e/egit, or 
other legal procefs, for the debts of ce/luy que ufe’. For, being 
merely a creature of equity, the common law, which looked no 
farther than to the perfon actually feifed of the land, could award 
no procefs againit it. 


Ir isimpracticable, upon our prefent plan, to purfue the doc- 
trine of ufes through all the refinements and niceties, which the 
ingenuity of the times (abounding in fubtile difquifitions) deduced 
from this child of the imagination ; when once a departure was 
permitted from the plain fimple rules of property eftablifhed by 
the antientlaw. Thefe principal outlines will be fully fufficient 
to fhew the ground of lord Bacon’s complaint’, that this courfe 
of proceeding “* was turned to deceive many of their’ juft and 
“* reafonable rights. A man, that had caufe to fue for land, knew 
“* not againft whom to bring his action, or who was the owner 
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‘¢ ofit. The wife was defrauded of her thirds ; the hufband of | 


** his curtefy ; the lord of his wardfhip, relief, heriot, and ef- 
“* cheat; the creditor of his extent fordebt ;*and the poor te- 
nant of his leafe.”? To remedy thefe inconveniencies abundance 


of itatutes were provided, which made the lands liable to be ex- | 


tended by the creditors of ceftuy que ufe’; allowed actions for 
the freehold to be brought againft him, if in the actual pernancy 
or enjoyment. of the profits"; made him liable to actions of 
waite’; cltablifhed his conveyances and leafes made without the 
concurrence of his feofiees*; and gave the lord the wardthip 
of his heir, with certain other feodal perquifites!. _ | 


TuHeEseE provilions all tended to confider ce/tuy que ufe as the 
real owner of the eftate ; and at length that idea was carried into 
full effect by the ftatute 27 Hen. VIII. c. 10. which is ufually 
called the /fatute of ues, or, in conveyances and pleadings, the 
fiatute for transferring ufes into poffeffion. The hint feems to have 
been derived from what was done at the acceflion of king Ri- 
chard If; who having, when duke of Glocefter, been frequently 
made a feoilee to ufes, would upon the affumption of the crown (as 


the law was then underftood) have been entitled to hold the lands. 


difcharged of the ufe. But, to obviate fo notorious an injutftice, 
an act of parliament was immediately pafled”, which ordained 
that, where he had been fo infeoffed jointly with other perfons, 


the land fhould veft in the other feoffees, as if he had never been 


named; and that, where he ftood folely infeoffed, the eftate 
itfelf thould veft in ce/fuy que ufe in like manner as he had the 


ufe. And fo the ftatute of Henry VII, after reciting the various 


inconveniencies before mentioned and many others, enaéts, that 
‘‘ when any perfon thall be /ei/ed of lands, &c, to the ufe, confi- 
** dence, or truft, of any other perfon or body politic, the perfon 


é¢ or 


& Stat. so Edw, III. c. 6.2 Ric. II. feff. 2. k Stat. x Ric. III. c. x. 
€.3. 1t9 Hen. VII. ec. 15. I Stat. 4 Hen. VII. c. 17. 19 Hen. VII, 
h Stat. x Ric. II. c.9) 4 Hen. IV. c. 3; Cris: 
Bi dicn, Vi..e) se F Hen. VIT. cer, m 4 Ric. III. c.g, ; i 


y#Stat. 14 Hen, V1,t. §. 


a 


Ch. 20; vais of Tuinas, 322 


‘¢ or corporation entitled to the ufe in fee-fimple, fee-tail, for life, 
‘¢ or years, or otherwife, fhall from thenceforth ftand and be feifed 
‘* or poflefled of the land, &’c, of and in the like eftates as they 
«© have in the ufe, truft, or confidence; and that the eftate of 
‘‘ the:perfon fo feifed to ufes fhall be deemed to be in him or 
*¢ them that have the ufe, in fuch quality, manner, form, and 
** condition, as they had before in the ufe.’’ The ftatute thus 
ewecutes the ufe, as our lawyers term it; that is, it conveys the 
poileflion to the ufe, and transfers the ufe into pofleffion: thereby 
making ce/twy que ufe complete owner of the lands and tenements 
as well at law as in equity. : 


Tue ftatute having thus, not abolifhed the conveyance to 
utes, but only annihilated the intervening eftate of the feoffee, 
and turned the intereft of ce/fuy que ufe into a legal inftead of an 
equitable ownerfhip; the courts of common law began to take 
cognizance of ufes, inftead of fending the party to feek his re- — 
lief in chancery. And, confidering them now as merely a mode 
of conveyance, very many of the rules before eftablithed in equity 
were adopted with improvements by the judges of the common 
law. The fame perfons only were held capable of being feifed 
to aufe, the fame confiderations were neceflary for raifing it, 
and it could only be raifed of the fame hereditaments, as for- 
merly. But as the ftatute, the infant it was raifed, converted it 
into an actual poffeffion of the land, a great number of the in- 
cidents, that formerly attended it in it’s fiduciary ftate, were now 
atan end, The land could not efcheat or be forfeited by the aé& 
or defect of the feoffee, nor be aliened to any purchafor difchar- 
ged of the ufe, nor be liable to dower or curtefy on account of 
the feifin of fuch feoffee; becaufe the legal eftate never refts in 
him for a moment, but is inftantaneoully transferred to cefluy que 
ufe, as foon as the ufeis declared. And, asthe ufe and the land 
were now convertible terms,they became liable to dower, curtefy, 
and efcheat in confequence of the feifin of ce/fuy que ufe, who 
was now become the ¢erre-tenant alfo ; and they likewife were 
no longer devifable by will. 
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THe various neceflities of mankind induced alfo the judges 
very {oon to depart from the rigour and fimplicity of the rules 
of the common law, and to allow a more minute and complex 
conitruction upon conveyances to ufes than upon others. Hence 
it was adjudged, that the ufe need not always be executed the 
_ inftant the conveyance is made: but ifit cannot take effect at 

that time, the operation of the ftatute may wait till the ufe {hall 
arife upon fome future contingency, to happen within a reafon- 
able period of time; and in the mean while the antient ufe fhall | 
remain in the original grantor : as, when lands are conveyed to 
the ufe of A and B, after a marriage fhall be had between them’, 
or to the ufe of A and his heirs till B fhall pay him afum of 
money, and then to the ufe of B and his heirs®. Which doctrine, 
when devifes by will were again introduced, and confidered as 
equivalent in point of conftruction to declarations of ufes,was alfo 
adopted in favour of executory devifes”. But herein thefe, which are 
called contingent or /pringing, ufes differ from an executory devife; 
in that there muft be a perfon feifed to fuch ufes at the time when 
‘the contingency happens, elfe they can never be executed by 
the itatute; and therefore, if the eftate of the feoffee to fuch 
ule be deftroyed by alienation or otherwife, before the contin- 
gency arifes, the ufeis deftroyed for ever’: whereas by an exe- 
cutory devife the freehold itfelf is transferred to the future de- 
vilee. And, in both thefe cafes, a fee may be limited to take effect 
aiter a fee’; becaufe, though that was forbidden by the common 
Jaw in favour of the lord’s efcheat, yet, when the legal eftate 
was not extended beyond one fee-fimple, fuch fubfequent ufes 
(after a ufe in fee) were before the ftatute permitted to be limit- 
ed in equity ; and then the ftatute executed the legal eftate in 
the fame manner asthe ufe before fubfifted. It was alfo held 
thataufe, though executed, may change from one to another. 
by circumftances ew poft facto’; as, if A makes a feoffment 
; re TO 
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. ‘ 
to the ufe of his intended wife and her eldeft fon for their 
lives, upon the marriage the wife takes the whole ufe in feve- 
ralty ; and, upon the birth of a fon, the ufe is executed jointly 
in them both’. This is fometimes called a /econdary, fometimes 
a /aifting, ule. And, whenever the ufe limited by the deed expires 
or cannot velit, it returns back to him who raifed it, after fuch 
expiration or during fuch impoffibility, and is ftiled a refulting 
ufe. As, ifa man makes a feofiment to the ufe of his intended 
wife for life, with remainder to the ufe of her firft-born fon in 
tail: here, till he marries, the ufe refults back to himfelf ; after 
‘marriage, it is executed in the wife for life; and,if the dies with- 
out iffue, the whole refults back to him in fee". It was likewife 
held, that the ufes originally declared may be revoked at any fu- 
ture time, and new ufes be declared of the land, provided the 
grantor referved to himfelf fuch a power at the creation of the 
eftate; whereas the utmoft that the common law, would allow, 
was a deed of defeazance coeval with the grant itfelf (and there- 
fore efteemed a part of it) upon events fpecifically mentioned ”. 
And, in cafe of fuch a revocation, the old ufes were held initantly 
to ceafe, and the new ones to become executed in their ftead *. 
And this was permitted, partly to indulge the convenience, and 
partly the caprice of mankind; who (as lord Bacon obferves’) 
have always affected to have the difpofition of their property re- 
vocable in their own time, and irrevocable ever afterwards. * 


By this equitable train of decifions in the courts of law, the 
power of the court of chancery over landed property was greatly 
curtailed and diminifhed. Butone or twotechnical {cru ples, which 
thejudges found it hard to get over, reftored it with tenfold in- 
creafe. They held in the firft place, that “ no ufe could be li- 
** mited on a ufe’*,” and that when a man bargains and fells his 
Jand for money, which raifes a ufe by implication to the bar- 
gainee, the limitation of a farther ufe to another perfon is re- 

pugnant 
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pugnant and therefore void". And therefore, on a feoffment to A 
and his heirs, to the ufe of B and his heirs, in truft for C and 
his heirs, they held that the ftatute executed only the firft ule, 
and that the fecond was a mere nullity: not adverting, that the 
snftant the firft ufe was executed in B, he became feifed to the ufe 


of C, which fecond ufe the flatute might as well be permitted - 


to execute as it did the firft; and fo the legal eftate might be in- 
ftantaneoully tranfmitted down, through a hundred ufes upon 


ufes, till finally executed in the laft ceffuy que ufe. Again; as the 


fRtatute mentions only fuch perfons as were fei/ed to the ufe of o- 
thers, this was held not to extend toterms of years, orother chattel 
interefts, whereof the termor is not /e/ed, but only poffefed” 5 
and therefore, if a term of one thoufand years be limited to A, 
to the ufe of (or in truft for) B, the itatute does not execute this 
“ ufe, but leaves it as at common law‘. And laftly, (by more 
modern refolutions) where lands are given to one and his heirs, 
+n truft to receive and pay over the profits to another, this ufe is 
not executed by the ftatute: for the land muft remain in the 
trufiee to enable him to perform the tru *, 


Or the two more antient diftinctions the courts of equity © 
quickly availed themfelves. In the fir cafe it was evident, that 


B was never intended by the parties to have any beneficial inte- 
reft; and in the fecond, the ce/tuy que ufe of the term was €X- 
prefsly driven into the court of chancery to feck his remedy: and 
therefore that court determined, that though thefe were not u/es, 


which the ftatute could execute, yet fill they were ¢ru/ls in e- 


quity, which in confcience ought to be performed*. To this the 
reafon of mankind affented, and the doctrine of ufes was revived 
under the denomination of tru/?s: and thus, by this ftrict con- 
firnétion of the courts of law, a ftatute made upon great delibera- 
tion, and introduced in the moft folemn manner, has had little 


other effe@ than to make a flight alteration in the formal words 


of a conveyance’. 
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HoweEveEr, the courts of equity, in the exercife of this new 
jurifdiction, have wifely avoided ina great degree thofe mifchiefs 
which made ufes intolerable. They now confider a truf-cflate 
(either when exprefsly declared or refulting by neceffary implica- 
tion) as equivalent to the legal ownerfhip, governed by the fame 
xules of property, and liable to every charge in equity, which 
the other is fubject to in law: and, by a long feries of uniform 
determinations, for now near a century pait, with fome affifance 
from the legiflature, they have raifed a new fyftem of rational 
jurifprudence, by which trufts are made to anfwer in general all 
the-beneficial ends of ufes, without their inconvenience or frauds. 
The truftee is confidered as merely the inftrument of conveyance, 
and can in no fhape affect the eftate, unlefs by alienation for a. 
valuable confideration to a purchafor without notice*; which as 
ceftuy que ufe is generally in poffeffion of the land, is a thing that 
can rarely happen. ‘The truft will defcend, may be aliened, 
is liable to debts, to forfeiture, to leafes and other incumbrances, 
nay even tothe curtefy of the hufband, as if it was an cftate at 
Jaw. It has not yet indeed been fubjected to dower, more from 
a cautious adherence to fome haity. precedents*, than from any 
well-grounded principle. It hath alfo been held not liable to 
_ efcheat to the lord, in confequence of attainder or want of heirs!: 
becaufe the truft could never be intended for his benefit.. But 
let us now return to the fatute of ufes. 


Tue only fervice, as was before obferved, to which this fta- 
tute is now configned, is in giving efficacy to certain new and 
fecret {pecies of conveyances; introduced in order to render tranf- 
actions of this fort as private as poffible, and to fave the trouble 
of making livery of feilin, the oaly antient conveyance of corpo- 
real freeholds : the fecurity and notoriety of which public invef- 
titure abundantly overpaid the labour of going to the land, or of 
{ending an attorney in one’s ftead. But this now has given way to 

Vor Il. | Lye t 12.) AM Seay a Fea 


g 2 Freem. 43. i Hardr. 494. Burges and Wheate, Hil. 
“hx Chanc. Rep..254. 2 P. Wms. 640. 32 Geo. II. in Canc. \ ‘ 
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12, A TWELFTH fpecies of conveyance, called a covenant to 
fland feifed to ufes: by which a man, feifed of lands, covenants 
in confideration of blood or marriage that he will ftand feifed of 
the fame to the ufe of his child, wife, or kinfman; for life, in 
tail, orin fee. Here the ftatute executes at once the eftate; for 
the party intended to be benefited, having thus acquired the ufe, 
is thereby put at once into corporal poffeflion of the land‘, with- 


out ever feeing it, by a kind of parliamentary magic. But this 


conveyance can only operate, when made upon fuch weighty and 
interelting confiderations as thofe, of blood or marriage. 


13. A THIRTEENTH {fpecies of conveyance, introduced by 
this flatute, is that of a bargain and fale of lands; which is a 
kind of a real contract, whereby the bargainor for fome pecu- 
niary confideration bargains and fells, that is; contracts to con- 
vey, the land to the bargainee ; and becomes by fuch bargain a 
truitee for, or feifed to the ufe of, the bargainee ; and then the 
{tatute of ufes completes the purchafe!: or, as it hath been well 
exprefied™, the bargain firft vefts the ufe, and then the ftatute 
veits the pofleflion. But as it was forefeen that conveyances, thus 


made, would want all thofe benefits of notoriety, which the old 


common law affurances were calculated to give; to prevent there- 
fore clandeftine conveyances of freeholds, it was enacted in the 
fame feflion of parliament by ftatute 27 Hen. VIII. c. 16. that 
fuch bargains and fales fhould not enure to pafs a freehold, un- 
lefs the fame be made by indenture, and enrolled within fix months 
in one of the courts of Weitminfter-hall or with the cu/fos ro- 
tulorum of the county. Clandeftine bargains and fales of chattel 


Anterefts, or leafes for years, were thought not worth regarding, — 
as fuch intereits were very precarious till about fix years before”; 


which alfo occafioned them to be overlooked in framing the fta- 


cal 


tute of ufes: and therefore fuch bargains and fales are not di- | 


rected to be enrolled. But how impoffible is it to forfee, and 


% 


k Bacon. Ufe of the law, rgr. m Cro. Jac. 696. 
4h Ibid; 150. . h See pag. 842. 
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provide againtt, a// the confequences of innovations! This omit 
fion has givenrifeto ' 


14.A FOURTEENTH {pecies of conveyance, viz. by leafe 
and releafe ; firft invented by ferjeant Moore, foon after the fta- 
tute of ufes, and now the moft common of any, and therefore 
not to be thaken; though very great lawyers (as particularly 
Mr. Noy) have formerly doubted it’s validity’. It is thus con- 
trived. A leafe, or rather bargain and fale, upon fome pecuniary 
confideration, for one year, is made by the tenant of the freehold 
to the leflee or bargainee. Now this, without any enrollment, 
makes the bargainor ftand feifed to the ufe of the bargainee, and 
_-velts in the bargainee the ufe of the term for 2 year; and then 
the ftatute immediately annexes the pofeffion. He therefore, be- 
ing thus in poffeflion, is capable of receiving a releafe of the free- 
hold and reverfion; which, we have feen before®, muft be made 
to atenant in pofleflion: and accordingly, the next day, areleafe 
is granted to him’. This is held to fupply the place of livery of 


feifin ; and fo a conveyance by leafe and releafe is faid to amount 
to a feofiment’. | 


15. Tothefe may be added deeds to /ead or declare the ufes of 
other more direct conveyances, as feoffments, fines, and reca- 
veries ; of which we fhall fpeak in the next chapter: and 


16. Deeps of revocation of ufes; hinted at in a former page’, 
and founded in aprevious power, referved at the raifing of the 
ufes’, to revoke fuch as were then declared; and to appoint others 
in their ftead, which is incident to the power of revocation". 
And this may fuffice, for a fpecimen of conveyances founded upon 
the ftatute of ufes ; and will finith our obfervations upon fuch 
deeds as ferve to transfer real property. ‘ 


yt 


Tt BEFORE 
.© 2 Mod. 252, S pag. 335. 
“" p pageas4.. eee . t See appendix. N®. II. pag, xi, 
q See appendix. N°. H. §. 12, 2. w@ Co. Litt, 437, 


& Co. Litt. 479. Cro. Jac. 604, 
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Berore we conclude, it will not be improper to fubjoin a 
few remarks upon fuch deeds as are ufed not to convey’ but to- 
charge or incumber, lands, and difcharge them again: of which 
nature are, obligations or bonds, recogmizances, and defeazances 

upon them both. 


Tr AN Mehr’ or bond, 1s a deea™ reese the obligor it 
liges himfelf, his heirs, executors, and adminiftrators, to pay a: 
‘certain fum of money to another at a day appointed. If this be 
all, the bond is called a fingle one, /implex obligatio; but there is 
generally a condition added, that if the obligor does fome parti- 
cular act, the obligation fhall be void, or elfe fhall remain in full 
force: as, payment ofrent; performance of covenants in a 
deed ; or repayment ofa principal fum of money borrowed of 
' the obligee, with intereft, which principal fum is ufually one 
half of the penal fum fpecified in the bond. In-cafe this condi- i 
tion is not perfor med, the bond becomes forfeited, or abfolute at 
law, and charges the obligor while living; and after hisideath 
the obligation  defcends upon his heir, who (on defect of perfonal 
aflets) is bound. to difcharge it, provided he has real aflets by — 
defcent asa recompentfe. So thatit may be called, though not a 
dire, yet a collateral, charge upon the lands. How it affects the 
 perfonal property of the obligor, will be more properly confi- 
defed hereafter. 


__ Ir the condition of a bond be impoflible at the time of mae _ 
_kingit, or be to do a thing contrary to fome rule of law that is q 
© merely pofitive, or be uncertain, or infenfible, the condition | 
aloneis yoid, and the bond fhall ftand fingle and unconditional; — 
for it is the folly of the obligor to enter into fuch an obligation, q 
from which he can never be releafed. If it be to doa thing that — 
is malum in fe, the obligation itfelf is void: for the whole is an | 
unlawful contract, and ie obligee fhall take no advantage from | 
fuch a tranfaction. And if the condition be poffible at the time © 
: of 


1 


{~~ 


w See appendix. N®. III. pag. xiii. 
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of making it, and afterwards becomes impoflible by the act of 
God, the att of law, or the act of the obligee himfelf, there thé 
penalcy of the obligation is faved: for no prudence or forefight 
of the obligor could guard againit fuchacontingency®. On the 
forfeiture of a bond, or it’s becoming fingle, the whole penalty 
was recoverable at oe but here the courts of equity interpofed, 

and would not permit a man to take more thanin confcience he 
ought ; vz. his principal, intereft, and expenfes, in cafe the for- 

feiture accrued by non-payment of money borrowed ; the da- 
mages fuftained, upon non-performance of covenants; ae thelike. 
And the ftatute 4& 5 Ann.c.16. hath alfo enacted, in the fame 
fpirit of equity, thatin cafe ofa bond, conditioned for the pay- 
ment of. money, the payment ortender of the principal fum 
due with intereft, and cofts, even though the bond be forfeited 
and a fuit commenced thereon, fhall be a full fatisfaction and 
difcharge. 


2. A recognizance is an obligation of record, which a man en- 
tersinto before fome court a record or magiftrate duly authori- 
zed’, with condition to do fome particular Pais ; as to appear at 
the aflifes, to keep the peace, topay a debt, or the like. It is 
-- in moft refpects like another bond: the difference being chiefly 
this; that the bond is the creation ofa frefh debt or obligation 
de novo, the recognizance is an acknowlegement of a former debt 
upon record ; the form whereofis, “ that A. B. doth acknow- 
«* lege to oweto our lord the king, to the plaintiff, to C. D. or 
'* the like, the fum of ten oats with condition to be void on 
performance of the thing ftipulated: in which cafe the king 
the plaintiff, C. D. dc. is called the cognizee, “ zs cut cognofci- 
** tur;”’ as he that enters into the recognizance is called the cog- 
nizor, ‘7s quiz cognofcit.”’ This, being either certified, to, or taken 
by the oflicer of fome court, is witnefled only by the record of 
that court, and not by the party’s feal: fo that it is not in flrict 
propriety a deed, though the effects of it are greater than a com- 
mon obligation: Beitie allowed a priority in point of payment 


and 


mx Co. “Litt, 206. y Bro. Abr. tit. recognizance. 24 
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and binding the lands of the cognizor, from the time of enroll- 
ment on record", There are alfo other recognizances, of a pri- 
vate kind, in nature of a flatute flaple, by virtue of the ftatute 
23 Hen. VIII. c. 6. which have been already explained’, and 
{hewn to be a charge upon real property. : 


{ 
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3- ADEFEAZANCE, ona bond, or recognizance, or judg- 
ment recovered, is a condition which, when performed, defeats 
or undoes it, in the fame manner as a defeazance of an eftate 

_before-mentioned. It differs only from the common condition of 
a bond, in that the one is always inferted in the deed or bond 
itfelf, the other is made between the fame parties by a feparate, 


and frequently a fubfequent deed>. This, like the condition of | 


abond, when performed, difcharges and difincumbers the eftate 
of the obligor, 


Less are the principal fpecies of deeds or matter in pais, 


| by which eRates may be either conveyed, or at leaft affected. 


Among which the conveyances to ufes are by much the moft fre- 
quent ofany; though in thefe there is certainly one palpable de- 
fect, the want of fufficient notoriety ; fo that purchafors or credi- 
tors cannot know with any abfolute certainty, what the eftate, 
and the title to it, in reality are, upon which they are to lay out or 
to lend their money. In the antient feodal method of conveyance 
(by giving corporal feifin of the lands) this notoriety was in fome 
meaiure anfwered ; but all the advantages refulting from thence 
are now totally defeated by the introduction of death-bed devifes 
and {ecretconveyances: and therehas never been yet any fufficient 
guard provided againft fraudulent charges and incumbrances ; 
fince the the difufe of the old Saxon cuftom of tranfactin g all con- 


_veyances at the county court, and entering a memorialofthemin __ 
the chartulary or leger-book offome adjacent monaftery°; andthe S 


failure of the general regifter eftablithed by king Richard the firft, 


for the itarrs or mortgages made to Jews, in the capitula deFudaeis, 


of 


z Stat. 29 Car. Hl.c. 3. §. 18. 


b Co. Litt. 237. 2 Saud. a7.> - 
a See pag. 160. 


¢ Hickes. Differtat. epiflolar. 9. 
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of which Hoveden has preferved a copy. How far the cftablith- 
ment of a like general regifter, for deeds, and wills, and other 
acts affecting real property, would remedy this inconvenience, 
deferves to be well confidered. In Scotland every act and event, 
regarding the trafmiflion of property, is regularly entered on 
record “. “And fome of our own provincial divifions, particularly 
the extended county of York, and the populous county of Mid- 
dlefex, have prevailed with the legiflature® to ere@ fuch regifters 
in their feveral diftriéts. But, however plaufible thefe provifions 
may appear in theory, it hath been doubted by very competent 
judges, whether more difputes have not arifen in thofe counties 
by the inattention and omiflions of parties, than prevented by 
_ the ufe of regifters. 


d Dalrymple on feodal property: 362, € Stat. 2 & 3 Ann.c. 4, 6 Ann, ¢. 3g. | 
er. 7Ann.ceazc, 8 Geo. Il. c. 6, 


ee Oe 


344 


; : nanan - Se ere road sean mae ee 
; ~ rs ee “< 2 te ne ee Mgt sa ee > Vee i SS 
¥ = - sca paged tg atti ai a NN NO IR ae oe ee a aero Z ameaie ‘ 
RR re en NT. wa HS oe or = as wc: ei aimee ae ae aia aoa we ai 
; i ial = - SG aie may Bea Sa aes bie reas PSTD BFL ES dy pds ME & ae aaa 


TORKOHE,  Béeand® 


Cuapren THE “PWENTY FIRST. 


hs 


Or ALIENATION BY MATTER OF RECORD: 


ve “SSURANCES by matter of record are fachas- age not. 
47K entirely depend on the a& or confent of the parties them: 

fale but the fanction of a court of record is called in, “to fub- 
ftantiate, preferve, and be a perpetual teftimony of, the transfer 
of property from one man to another; or of it’s eftablifhment, 


when already transferred. Of this nature are, 1. Private acts of 
eu Common 1 res 


parliament. 2. The king’s grants. 
coveries. 


qe Fines. 


J. Private ads of parliament are, doesn of vite years, 
become a very'common mode of afflurance. ‘For it may fome- 
times happen, 'that, by the ingenuit y of fome, and the’ blunders 
of other practitioners, an eftate is moft grievoufly entangled’ by 
a multitude of contingent remainders, refulting trufts,' fpringing 
ufes, executory devifes, and the like artificial contrivances ;’(a 
confufion unknown to the f imple conveyances of the common 
law) fo that it is out of the power of either the courts of law 
orequity to relieve the owne® Or it may: foméetimes’ happen; 
that, by the ftrictnefs or omiflions of family fettlementts the'te- | 


‘, } 


nant of the eftate is abridged of fome reafonable power, (as lees 


ting leafes, making a Ses for a wife, or the"like) which | 
power cannot be given him by the ordinary judges either in com | 
mon law or equity. Or it may be Shetitietn in fettling “ane 
flate, to fecure it againft the claims of infants’ dF 6ther ‘perfon 


under legal difabilities ; who are not bound by any judgments'or ‘ 


décrees of the ordinary courts of juftice. In thefe, or other cafes 


> ora of ; 
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of the like kind, the tranfcéndent power of parliament is called 
in, to cut the Gordian knot; and by a particular law, enacted 
for this very purpole, to unfetter an eftate; to give it’s tenant 
reafonable powers ; or to aflure it to a purchafor, againit the re- 
‘mote or latent claims of infants or difabled perfons, by fettling 
a proper equivalent in proportion to the intereft fo barred, This 
practice was carried to a great length in the year fucceeding the 
reftoration ; by fetting afide many conveyances alleged to have 
been made by conttraint, or in order to fcreen the eftates from 
being forfcited during the ufurpation. And at laft it proceeded 
fo far, that, as the noble hiftorian expreflesit*, every man had 
railed an equity in his owa imagination, that he thought ought 
o prevail againit any defcent, tellament, or act of law, and to 
find reliefin parliament: which occafioned the king at the clofe 
of the feflion to remark, that the good old rules of law are the 
beft fecurity ; and to with, that men might not have too much 
eaufe to fear, that the fettlements which they make of their 
eitates fhall-be too ealily unfettled when they are dead, by the 
power of parliament. 


er 


Acvs of this kind are however at prefent carried on, in both 
houfes, with great deliberation and caution ; particularly in the 
houfe of lords they are ufually referred to two judges, to examine 
and report the facts alleged, and to fettle all technical forms. 
Nothing alfo is done without the confent, exprelsly given, of all 
parties in being and capable of confent, that have the remote 
intereft in the matter ; unlefs fuch confent {hall appear to be per- 
veriely and without any reafon withheld. And, as was before 
hinted, an equivalent in money ot other eftate is ufually fettled 
upon infants, or perfons not in efe, or not of capacity to act for 
themfelves, who are to be concluded by this act. Anda general 
faving is conftantly added, at the clofe of the bill, of the right 
and intereft of all perfons whatfoever ; except thofe whofe con- 
fent is fo given or purchafed, and-who are therein: particularly 


named. | , . 
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A vA W, thus made; though it’ binds all parties to thébilly:is 
yet looked upon rather as a private:conveyance, thanasi thé fo- 
-lemn act of thedlegiflature.: It ts‘ not therefore allowed to ‘bea 


among the otherdaws of the feflion; it hath been relieved againt 
when obtainediipon fraudulent fuggeftions; and no jadge or juty 
is bound totake motice of it, unlefs the fame be {pecially fet forth 
and pleaded tothem. Itremains however enrolled among the pub- 
lic records’ of the nation, to be for ever prefervedias’ a perpetual 
ae of the conveyance or aflurance fo made'or eftablithed. 


. 32 

ai tL. TE ding’sgrants.ave alfo matter. of public: has For, 
.as St. Germyn fays“, the icing’ s excellency is fo highin the Jaw, 
that no freehold may be given to the king, nor derived: ‘from 
him, but by matter ofrecord. And to this end a variety of of- 
-fices are erected, communicating in-a reoular {ubordination'one 
oath another; ios gh which allthe king’ s grants mult patsjiand 
setrantcribed, and enrolled ; that ithe tines may be narrowly‘in- 
foecked by his officers; who will inform him'ifvany-thing con- 


grants, whether of lands, honours;liberties, franchifes; or ought 
befides, are contained in charters; orletters patent,’ that is, “open 
“letters, literae patentes : fo called becaufe they ‘are ‘not fealed up, 
_ butiexpofed to open view, with the great feal pendant at thebat- 
tom; and are ufually directed ov addreffed by the king 'to‘all his 
“ifabjedts at large. And therein they differ from certain! other let- 
tere of the king, fealed alfo with his great feal, but direG&ed to 
“particular er (ons and for particular purpofes ¢ which therefore, 
not. bemg proper for public infpection, are clofed-up and fealéd 
on the-ontlides and ‘are thereupon called writs %ciyef Viterae cla. 
‘ie Jand are recorded in the: clofe- rolls, in' the Tame’ faniner' ds 
sitive: others are the pad sie 3h redd Jmstni tecdio yaR 


gaidtos tr ee o SRR "g 


“age tna a cote Sea oS eae a tenet ai Tae 3 


prepared by the a ae a folicitor general, in co of @ 


: ‘ ty ty 
% : ROE oe kf o€ee 


¢ Dr + & Studs 1 ‘i ee a. 8, 


se: Reem M See tint eal ensiate e 


tained thereitis: improper, or! unlawful to be granted/)Thefe- 


NG Rants s or Stee nabene enuf rere ‘Ae by ‘Bill: which is : 


- public, but aomete private ftatute; it is not printed: or publifhed | 


x 
i 
¢ 


.) 


2 


a, War - ¥ 


Che 25.1 Puibaetn o& Raz 
ay 


a warrant from thecrown; and is then higned, thatis, fuper- 
Acribédvat the:top, with the king’s: own bin Lom vA and fealed 
with his privy figuety which is always i in: tine \cuftody of:the!prin- 
cipal fecretary of ftate; and then fometimes it immediately 4 pafles 
‘under the ereat feal, in which cafe the patent is fubfcribed in thefe 
words, per ipfum regem, by the king himfelf.”’  Otherwife 
the courfeis to carry ah extra& of the bill tothe keeper of the 
privy feal, who makes: out a writ or warrant: thereupon: to the 
chancery 30 fo. that the ign manuals the warrant to the privy 
tfeal; and the privy feal is the warrant to the-great feal :.andin 
this: lafi cafe the patent is fubferibed, * per ibreve de private figil- 
“© Jo, by writ of privy feal’.’”’ But there are fome arg which 
‘only pafs-through certain offices, as the admiralty or treafury, in 
‘confequenceof a fign manual, without the confirmation of either 
eek Sis at tlke pees or the > privy feal. , 


a HB manner of granting by the king does not ‘more differ 
yaa that by afubject, than the con/truction:of his grants, when 
Made. 1.,A grant eras by the king, atothe uit of the grantee, 
thall be itakens«moft:beneficially for the king; and againf? the par- 
styt Twhereas:the, grant of a fubject ts conftrued mot) firongly 
 egainfithe grantor, Wherefore it is ufuab to \infert inthe king’s 
@rants,; that they.are made, not at the fuitiof ithe grantee, but 
feu /pecialt gratia, certa {cientia, ef mero motu regis; and» then 
they, have aanore:liberal conftruction’. 2+ A-fubject’s grant:hall 
bz conitrued to include many things, befides what are expr efled, 
if neceflary; for the operation of the grant. Therefore, ina’ pi . 
wate grant of the profits of land for one year, free ingrefs, egrefs, 
aad regrels, ito.cut and catry away thofe profits, are .alfo inclu- 
diyely granted’; and if a feoffment of land was made by.a lord 
toshis villein; this operated as amanumiffion" 5, for he was other- 
wile unable tochold it. But the king’ s grant fhall not enure.to 
any other intent, than that which is precifely .expreffed' ins the 
aie As, if he ee ans Jand-to an ane. it operates not ee ; 
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forfuch grant fhall not; alfo, enure, to,. make Pe a, denizen, that 
fo he may, be capable.of taking by grant, . Whencit appears; 
from the face ofthe grant,that the king is aa ea or deceived, 

either inmatter. of fact or, matter of ies as:.in cafe of, falfe. Lites 
geltion, mifinformation, or mifrecital of former grants 5 or, a 
bis own, title. to, the thing eranted be different from. what he fup- 


poles; jor, if, the grant. be informal ; orif he grants anjeftate..con- 
‘ trary to the rules. oflaw: in any of thefe cafes the grant,is ab 
folutely void". For inftance; if the king grants. lands to, one 


and his 4eirs male, this i 1S merely void : fot it thall not be an. eftates 
tail, becanfe there want words ot procreation, to. afcertain, the 


body, out of which the heirs fhall iffue: neither is it a fee- -fimple, 


as in common grants it would be; becaufe it may reafonably be 


fuppofed, that the king meant to give no, more.than an; effate-_ 


tail!: the grantee, is Fubehe ore (if. any thing) nothing more, than 
tenantiatwill’s’ And, to prevent deceits of the kings; with re- 
gard to the value of the eftate ‘granted, itis particularly provided 
by the fatute4 Hen, IV. ¢. 6. that no grant of his thall be good, 


unlefs,in. the.grantee’s petition for them, exprels. mention Bey 


made of the real.value.of the lands, 


aa: We are, next to confider a a very ufual {pecies of aflurance, | 


svhichs is alfo of. record; viz. a ine of lands and tenements. In 
which. it will. be necehaty to- explain, 1. The nature of a, fine; F 
2o]t’s feyer al lates and 3. It’s force and Get, | 
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a penne, FINE, is "fomeeines faid to be a feoffment. be ‘record 
though i it might with more accuracy be galled, an acknowlege- 
ment of a. feofiment on record. By which is to be tindérftood, 


“that it has at leaft the fame force and effect with a ‘feofiment, in | 


the conveying and affuring of lands : though itis one OF ts 


methods. ofitransferring eltates of freehold. by. the common law, | 
in which livery, of {eifin is not neceflary. to be actually given 5 the 


my 3 fuppo ition 
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fappofition and dcknowlerement' thereof in’ a court of record, 
however fictitious, itducing an equal notoriety.” But more par- 
ticilarly) afine may be defcribed to be an’ amicable eompofition 
Grlagréement of a fuit, either aétual or fictitious, by leave of the 
kine orhis jitftices ; whereby the lands ‘in ‘queftion become, oF 
are” Vackniowleged to be, the right of one of ‘the parties?” Ta 
it’s Original it was founded on an actual fuit, commenced at law 
for recovery of the poffeflion of land or other hereditaments; 
atid the poffeffion thus gained by fuch compofition was found to 
be fo fare and effectual, that fictitious actions were, and continue 
to be, every day commenced, for the fake of obtaining the fame 
[ete 


~A’r rwe isfo'called becaufe it puts an end, not only to the fuit 
tiiild commenced, but alfo to all other fuits and controverties con- 
cerning thefame matter. Or, as it is exprefled 1 in an antient re- 
cord of parliafhent”, 18 Edw. 1.“ non in regno Angliae provide- 
“4ur, vel eff, aliqua fecuritas major vel  fileartion. per quam aliquis 
*¢ flatum certiorem habere poffit, neque ad fratum fuum verifcandum 
= aliquod folennius te/limonium producere, quam finem in curia domint 
<< regis levatum: qui quidem finis fic vocatur, eo quod finis et con- 
 fummatio omnium placitcrum effe debet, et hac de caufa provideba- 
s¢ tur? Fines indeed are of equal antiquity with the firft rudi- 
ments of the law itfelf; are fpoken of by Glanvil® and Bracton’ 
in the reigns of Hairy Il, and Henry Ill, as things then well 
known and long eftablifhed; and inftances have Been produced 
of them even before the Norman invafion’. So that the ftatute 
18 Edw, I. called modus levandi fines, did not give them original, 
but. only: declared and regulated the manner in which they thould 4 
neler or carried on. "And that is as follows : . 


nf Ae Tui E par ty, to whom the land is to be conveyed or pardiags 


aiden an action or fuit at law againft the other, generally 
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an action of covenant’, by fuing out.a writ or praecipe, called n 
writ of covenant’: the ‘foundation. of which is a fuppofed agree. 


ment or covenant,) that, the one fhall convey the lands to’ the 
other; on the breach of which agreement the aétion is brought. 
On this writ there is due to the king, by antient prerogative,.a 
primer fine, ov.a\ noble for every five marks of land fued. for 
that is, one tenth) of the annual value’. The fuit being thus 
commenced, then ‘follows, sf) ah sdk erosieeoo oad 


2.TuneE Iicentia concordandi, or leave to agree the fuit”. For, 


as foon as the action is brought, the defendant, knowing himifelf — 


to bein the wrong, is fuppofed to make overtures of peace and 
accommodation to the plaintiff. | Who, accepting them, «but 


having, upon fuing out the writ, given pledges to profecute his 


fuit, which he endangers if he now deferts it without licence, he 
therefore applies to the court for leave to make the matter up. 
This leave is readily granted, but for it there is al another fine 
due to the king by his prerogative; which is an’ antient réyenté 
of the crown, and ‘‘is'called the king’s filvery or tometimes the 
pot fine, with refped to the primer jine before-meéntioned. “And 
it is as much as the primer jine, and half as much more, or ten 
fhillings for every five marks of land; that is, three twentieths 
of the fuppofed annual valuc®. ~~ | ae oy 


+3. Nuixt comes the concord, or agreement. itfelf”} after le: 


ave 
obtained from the court; which is ufually an acknowlegenient 


from the deforciants (or thofe who keep the other otit of poflet q 


fion) that thelands in queftion are the right of the complainant! 


And from “this: acknowlegement, or recognition of right; the 


E ee Be ’ ate " . , i. g ee a ee A 2 Whey roan be 
party levying the fine is called the cognizor, and he'to’ whomit 
tA fhe may alfo be levied on 4 Writ. of 

mefire, of warrantia chartae, or de confuetudi~ r 


ee | 


oe : : ., Mot abandon it.withont leave 5 left the lord 
nibus et fervitiis. CFinch. L: 278.) 


fhould be deprived of his perquifites for de- 
Wj See appendix. N°. IV. §.1, ciding the caufe. (Robertfon. Cha. V. i. 31.) 
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is levied thecogmzee. | This acknowlegement muft'be made either 
openly in'the;court of common pleas, or before one of the judges 
of that: court; or elfe before commiflioners in the country, em-+ 
powered by afpecial authority called'a writ of dedimus poteftatem } 
which judges and commuflioners are bound by flatute 18 Edw- TI. 
fto4. tor take care that the cognizors be of full age, found me- 
moty,iand out of prifon. If ohare be any’ feme-covert among 
the cognizors, fhe is privately examined whether the does it wil« 
Tngly, and mecely, or by compuliion of her pelea) 

5 Biv! thefe aété all the,effential parts of a fine are completed ; 
id, ifthe cognizor i next moment after the fine is ac- 
Jomowlegedy provided it be fubfequent'to the day on which thé 
wwritlis made returnable’, full the fine fhall be! carried on in all 
a “capa: ‘aud ts: of which the next is 


‘ 


rahe Twa E ote of the fine*: which is only an’ Hebi of the 
pany: of covenant, and, the concord; naming the partics) the 
parcels.of land,and.the agreement. This -muit.be enrolled’ of 
record in the pr ape adlite, by. direction of the ftatute:s Hen, WN 
cere wee 


3 or ts Aon Beth part is the foot of the fine, or. conclufion of it: 
which includes the whole matter, reciting the parties, day, year, 
and. place, andi before whom it was acknowleged or levied*. ..Of 
this, there, arejindentures, made, or engrofied, at the chirogra- 
pher’s office, and delivered'to the cognizor and the cognizee ‘ 
ufually, beginnin g. bus, “<< Aagec eft Ante concordia, this is the fi- 

Srna jagreement,”’ and then reciting the whole proceeding at. 
frags And, thus, the fine is completely levied at common law: 


~ By feveral ftatutes ftill more folemnities are~fuperadded, in 

order :torender the fine more univerfally public, and lefs liable'to 
be levied, ‘by. fraud or covin. And, firft, by 27 Edw. T.c..t. the. 
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note of the fine fhall be openly read in the court of common 


pleas, at two feveral daysin one week, and during fuch reading: 


all pleas fhall ceafe. By 5 Hen. IV. c. 14. and 23 Eliz. c. 3. all 
the pr oceedings on fines either at the time of acknowlegement, 
or previous, or fubfequent thereto, fhall be enrolled of record in 
the court of common pleas. By 1 Ric. Tl. c. 7. confirmed and 
enforced by 4 Hen. VII. c. 24. the fine, after engrofiment, fhall 
be openly read and proclaimed 1 in court fixteen times; viz. four 
timesin the term in which it is made, and four times in cach of 
the three fucceeding terms; during which time all pleas fhall 
ceafe: but this is reduced to once in eagh term by 31 Eliz.c. 2. 
and thefe proclamations are endoried he back of the record“: 
It is alfo enacted by 23 Eliz. c. 3. that the chirographer of fines 
fhall every term write out a table of the fines levied in each county 
in that term, and fhall affix them in fome open part of the court 
of common pleas all the next term: and fhall alfo deliver the 
contents of fuch table to the fheriff of every county, who fhall 
at the next aflifes fix the fame in fome open place in the court, 
for the more public notoriety of the fine. 


2. Fines, thus levied, are of four kinds. 1. What in our — 


% 


law French is called a fine ‘** fur cognizance de droit, come ceo que ih 
« 7/ ad de fon done ;’ or, a fine upon acknowlegement of the right © 


of the cognizee, as that which he hath of the gift of the cog- 
nizor“. This i is the beft and fureit kind of fine; for thereby the 
deforciant, in order to keep his covenant with the plaintiff, of 
conveying to him thé lands in queftion, and at the fame time to 
avoid the formality of an actual feoffment and livery, acknow- 
legesin court a former feoffment, or gift in pofleffion, to have 
been made by him to the plaintiff. This fine is therefore faid to 


bea feoffment of record; the livery thus acknowleged in court, 


Being equivalent to an sual livery: fo that this affurance is ra- 
ther a confefiion of a former conveyance, than a conveyance now 
gee eely made; for the deforciant, or cognizor, acknowleges; 


cognofcits 


e Appendix N®. IV. §. 6. _d@ Thisis that fort, of which an example — 


is given ia the appetidix, N°. IV. 
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cognoferts the mght to be intheplaintiff, or:cdenizee; 'as) that 


which-hej-hathade, fom done, of the proper giftoof himfelf, the 


cognizor.. <2. A fine: “ fur cognizance de dréit tantumy? ory upon 


acknowlegement.of the right merely ; ; not with thecircumftancé? 


°8 a preceding gift from fhe cognizor. ‘This is commonly ufed 
Opals ax reverfianary intereft, which is ino the: cognizor. For 
of. fach reverfions there can be no: feofiment, or don nation with 


livery, fuppofed; as the policilion during the particular eftate. 


belongs toa.third perfon®. It is worded inthis manner; that 
“the cognizor acknowleges the right to be imthe cognizee; and 
« orants/for himfelf and his Hee that the reverfion, after-the 
ce particular eftate determines, hall go-to the dommbaes orig ba. 


fine, ASfur,confefit”? is where the cognizor,: inorder to. make an| 


end, of difputes, though he acknowleges no precedent: right, yet 


grants tojthe, cognizee an eftate de nova, ufually for life or yearsy : | 


by, way. of fuppofed compofition., And, this may be, done: refers 


vinga rent, or the like: for it operates, as:a, new ignans pina) | 
fine‘ fur done, grant, etrender,” isa double fine, comprehending. 
the fine fur cognizance de droit, come.ceo, @'c, and) the fine, uftts CON» 


ceffit ; and may be ufed to create particular limitations of eftate: 
whereas )the’/fine fur cognizance de droit: come ceo, &c, ‘conveys 


othing but an ablalnte eflate, either of fal exible or at leak of | 
r eb id®s In-this. laf {pecies of fine,’ the cognizee;“aftersthe” 
right 1S, acknowleged to be in him, grants/back again, or renders: 
to the cognizor, or perhaps toa ftranger, fomeé other -eftate intthe® 


premifes.;But; in general, the firft fpecies of fine, “ fur cogni= 


‘< zance de, droit. come ceo; O’c,” 1s the moft ufed,:as' it :conveysia » 
clean, and. abfolute freehold, and gives the cognizee arfeifin in law; : 
without any actuallivery; and is therefore called a fine ee 


whereas the others are but executory. 
an 
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_ 37 W. LE are 0 nee to, confider, the force and affofl i; 2, San 24 
Thefe principally depend, at this day, on. the common law, ,and): 
the. twottatutes,. 4. Hen. VI. ¢.24,.and 32 Hen, Vili. c. 36.,;The, 
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antient common law, with refpect to this point, 1s very donoiay | 
declared by the ftatute 18 Edw. I. in thefe words. “ And the 
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- yeafon, why fuch folemnity 1 is required 1 in the pafling of a fine, 


“ is this ; becaufe the fine is fo high a bar, and of fo great force, 
‘* and of a nature fo powerful in itfelf, that it precludes not only | 
** thofe which are parties and privies to the fine, and their heirs, 
<¢ butall other perfons in the world, who are of full age, out of — 
<< prifon, of found memory, and within the four feas the day of 4 
‘“‘ the fine levied ; unlefs they put in their claim within a year — 
© and aday.” Bat this doctrine, of barring the right by non- claim, — 
was abolifhed for atime by a itatute made in 94 Edw. Ie) 26. @ 
which admitted perfons to claim, and falfify a fine, at any inde- — 
finite diftance': whereby, as fir Edward Coke obferves*, great — 
contention arofe, and few men were fure of their pofleffions, till _ 
the parliament held 4 Hen. VII. reformed that mifchief, and ex- 
cellently moderated between the latitude given by the fatute and — 
the rigour ofthe common law. For the ftatute, then made’, re- 
ftored the doctrine of non-claim ; but extended the time of clase: 
So that now, by that fiatute, the right of all ftrangers whatfoever _ 
is bound, unlefs they make claim, not within one year and a day, — 
as by the common law, but within fve years after proclamations ~ 
made: except feme-coverts, infants, prifoners, perfons beyond 
the feas, and fuch as are not of whole mind; who have five years — 
allowed to them and their heirs, after the death of their eee : 
their attaining full age, recovering their liberty, ee into | 
England, or being reftored to their right mind. | 


Ir feems to have been the intention of that politic prince, 
king Henry VII, to have covertly by this ftatute extended fines — 
to have been a bar of eftates-tail, in order to unfetter the more 
eafily the eftates of his powerful nobility, and lay them more™ 
open to alienations ; being well aware that power will always ac- 
company property. But doubts having arifen whether they could, — 
by mere implication, be adjudged a fuflicient bar, (which they % 

were. 


i Litt. § gaz. 1 4 Hen. VII. c. 2g. 
k 2 Inft. 518. : 


— 


Ch. 21.0 of TWIN Gs. 355. 


were exprefsly declared not to be by the ftatute de domis) the fta- 
tute 32 Hen. VIII. c. 36. was thereupon made ; which removes 
all difficulties, by declaring that a fine levied hy any’ perfon of 
full age, to whom or to whofe anceftors landshave been entailed, 
{hall be a perpetual bar to them and their heirs claiming by force 
of fuch entail: unlefs the fine be levied by a woman after the 
death of her hufband, of Jands which were, by the gift of him 
or his anceftor, afligned to her in tail for her jointure"; or un- 
lefs it be of lands entailed by act of parliament or letters patent, 
and whereof the reverfion belongs to the crown. 


From this view of the common law, regulated by thefe fta- 


tutes, it appears, that a fine is a folemn conveyance onrecord from 


the cognizor to the cognizee, and that the perfons bound by a 
fine are parties, privies, and firangers. 


THE parties are either the cognizors, or cognizees ; and thefe 
are immediately concluded by the fine, and barred of any latent 


_ right they might have, even though under the legal impediment 


of coverture. And indeed, as this is almoft the only act that a 
feme-covert, or married woman, is permitted by law to do, (and 


that becaufe fhe is privately examined as to her voluntary con- 


fent, which removes the general fufpicion of compulfion by her 
hufband) it is therefore the ufual and almoft the only fate me- 
thod, whereby fhe can join in the fale, fettlement, or incum- 
brance, of any eftate. 


- Privties to a fine are fuch as are any way related to the 
parties who levy the fine, and claim under them by any right of 
blood, or other right of reprefentation. Such as are the heirs 
general of the cognizor, the iflue in tail fince the flatute of Henry 
the eighth, the vendee, the devifee, and all others who mutt 
make title by the perfons who levied the fine. For the act of the 
anceftorfhall bind the heir, and the act of the principal his fub- 
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__ ftitute, or fuch as claim under any conveyance made by him fub- 
fequent tothe fine fo levied’. , 


STRANGERS to a fine are all other perfons in the world, 
except only parties and privies. And thefe are alfo bound by a 
fine, unlefs, within five years after proclamations made, they 
interpofe their claim ; provided they are under no legal impedi- | 
ments, and have then a prefent intereft in the eftate. The ims 
pediments, as hath before been faid, are coverture, infancy, im= — 
prifonment, infanity, and abfence beyond fea: and perfons, who 
are thus incapacitated to profecute their rights, have five years 
allowed them to put in their claims after fuch impediments are 
removed. Perfons alfo that have not a prefent, but a®future in- 
terelt only, as thofe in remainder or reverfion, have five yearsal- — 
lowed them to claim in, from the time that fuch right accrues®. — 
_ Andif within that time they negle& to claim, or (by the ftatute 
4 Ann. ¢.°16)) if they do not bring an action to try the right, 
within one year after making fuch claim, and profecute the fame 
with effect, all perfons whatfoever are barred of whatever right 
they may have, by force of the ftatute of non-claim, | 


after their refpective terms expire‘, the eftate is for ever barred — 
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by it. Yet where a firanger, whofe prefumption cannot thus be 
punithed, officioully interferes in an cftate which in no wife be- 
longs to him, his fine is of no effect ; and may at any time be 
fet afide (unlefs by fuch as are parties or privies thereunto‘) by 
pleading that “‘ partes finis nihil habuerunt.’ And thus much for 
the conveyance or aflurance by fine: which not only, like other 
conveyances, binds the grantor himfelf, and his heirs; but alfo 
all mankind, whether concerned in the transfer or no, if they 
fail to put in their claims within the time allotted by law. 


IV. Tue fourth fpecies of affurance, by matter of record, is 
2 common recovery. Concerning the original of which, it was for- 
_ merly obferved*, that common recoveries were invented by the 
ecclefiaftics to elude the ftatutes of mortmain; and afterwards 
encouraged by the finefle of the courts of law in 12 Edw. IV. 
in order to put an end to all fettered inheritances, and bar not 
only eftates-tail, but alfo all remainders and reverfions expeéant 
thereon. Iam now therefore only to confider, firft, the nature 
of acommon recovery ; and, fecondly, it’s force and effect. 


t. AnD, firft, the nature of it; or what a common recovery 
4s. Acommon recovery is fo far like a fine, that it is a fuit or. 
action, either actual or fictitious ‘ and in it the lands are recovered 
againit the tenant of the freehold ; which recovery, being a fup- 
pofed adjudication of the right, binds all perfons, and vefts a free 
and abfolute fee-fimple in the recoveror. A recovery therefore 
being in the nature of an action at law, not immediately com- 
promifed likea fine, but carried on through every regular ftage 
of proceeding, Iam greatly apprehenfive that it’s form and me- 
thod will not be eafily underftood by the ftudent, who is not yet 
acquainted with the courfe of judicial proceedings; which can- 
not be thoroughly explained, till treated of at large in the third 
book of thefe commentaries. However I fhall endeavour to ftate 
it’s nature and progrefs, as clearly and concifely as I can; avoid- 
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ing, as far as poflible, all technical terms, and phrafes not hitherto — 


interpreted. 


Let us, inthe firft place, fuppofe David Edwards* to be te- 
nant of the freehold, and defirous to fuffer a common recovery 


in order to bar all entails, remainders, and reverfions, and to con- _ 


vey the fame in fee-fimple to Francis Golding. To effect this 
Golding is to bring an action againft him for the lands; and he 


accordingly fues out a writ, called a praecipe quod reddat, becaufe 


thofe were it’s initial or moft operative words, when the law 
proceedings were in Latin. In this writ the demandant Golding 
alleges, that the defendant Edwards (here called the tenant) has 
no legal title to the land; but that he came into pofleffion of it 
after one Hugh Hunt had turned the demandant out of it”. The 
fubfequent proceedings are made up into a record or recovery 
roll", in which the writ and complaint of the demandant are firft 
recited : whereupon the tenant appears, and calls upon one Ja- 
cob Morland, who is fuppofed, at the original purchafe, to have 
warranted the title to the tenant ; and thereupon he prays, that 
the faid Jacob Morland may be called in to defend the title which 


he fo warranted. This is called the voucher, vocatio, or calling of 


Jacob Morland to warranty; and Morland is called the vouchee. — 


Upon this, Jacob Morland, the vouchee, appears, is impleaded, — 


and defends the title. Whereupon Golding, the demandant, de- 
fires leave of the court to zmparl, or confer with the vouchee in 
private ; which is (as ufual) allowed him, And foon afterwards 
the demandant, Golding returns to court, but Morland the 
vouchee difappears, or makes default. Whereupon judgment is 
given for the demandant, Golding, now called the recoveror, to 


recover the lands in queftion againft the tenant, Edwards, who i 
isnow the recoveree : and Edwards has judgment to recover of — 
Jacob Morland lands of equal value, in recompenfe for the lands 


fo warranted by him, and now loft by his default; which is a- 


greeable to the doctrine of warranty mentioned in the preceding i 


chapter". 


t See appendix. No. ¥. a §.2, 
v §. 1. 
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chapter”. This is called the recompenfe, or recovery in value. 
But Jacob Morland having no lands of his own, being ufualiy 
the cryer of the court (who, from being frequently thus vouched 
is called the common vouchee) it is plain that Edwards has only a 
nominal-recompenfe for the lands fo recovered againft him by 
Golding ; which lands are now abfolutely vefted in the faid re- 
coveror by judgment of law, and feilin thereof is delivered by the 
 fheriff of the county. So that this collufive recovery operates 
merely in the nature of a conveyance in fee-limple, from Ed- 
wards the tenant in tail, to Golding the purchafor. 


Tue recovery, here defcribed, is with a _/imgle voucher only; 
_ but fometimesit is with double, treble, or farther voucher, as the 
exigency of the cafe may require. And indeed it is now ufual 
always to have a recovery with double voucher at the leaft: by 
fir conveying an eitate of freehold to any indifferent perfon, 
againft whom the praecipe is brought; and then he vouches the 
tenant in tail, who vouches over the common vouchee*. For, if 
arecovery be had immediately againft tenant in tail, it bars only 
fuch eftate in the premifes of which he is then actually feifed ; 
whereas if the recovery be had againft another perfon, and the 
tenant in tail be vouched, it bars every latent mght and intereft 
which he may have in the lands recovered’. If Edwards there- 
fore be tenant of the frechold in pofleflion, and John Barker be 
tenant in tail in remainder, here Edwards doth firft vouch Bar- 
ker, and then Barker vouches Jacob Morland the common vouchee; 
who is always thelaft perfon vouched, and always makes default : 
whereby the demandant Golding recovers the land againft the 
tenant Edwards, and Edwards recovers a recompente of equal 
walue againft Barker the firft vouchee; who recovers the like 
againft Morland the common vouchee, againit whom fuch ideal 
recovery in value is always utimately awarded. 

, | Turis 


w pag. 3or. y Bro. Abr. tit. Taile. 32. Plowd. 8. 
% See appendix, pag. xviii. : 
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ats {uppofed recompentei in valucis the reafon why the iffue, 
in tail is held to be barred by a common TeECOVEry, For,, af: the, 
recoverce fhould ever obtain a recompente in lands from. the coms, 
mon vouchee (which there 1s a _poflibility in contemplation. of. 
law, though a very improbable one, of his. doing). thefe lands, 
would fupply the place of thofe fo recovered from, him by collus: 
fion, and would defcend to the ifiue in tail *. This. reafon will, 
alfo hold, with equal force, as to mo/f remainder-men. and, rever>, 
fioners; to whom the poflibility will remain and revert, as, a, full, 
recompente for the reality, which they were otherwafe, entitled: 
to: but it will not g/ways hold; and therefore, as Pigott. fayscy 
- the judges. have been even ahutic in inventing other abate tO) 
maintain the authority of recoveries. And, in particular at hath; 
been faid, that, though the eftate-tail is gone from: the TECOVENEES | 
yet it is not deftrayed; but only transferred ; and ftill, fabhitis; and» 
will ever continue to fubfift (by conftrudtion of law). in,thereeods 
veror, his heirs, and affigns: and, as the cftate- tail fo, continues) 
to fubfift for ever, the remainders or reverfions expectant. on, thé; 
determination of fuch eftate-tail can never take ‘places di) 


ee a 
: + ft 
Sf ee Le: ay 5 


To fuch awkward fhifts, fuch fubtile refinements, and fach, 
flrange reafoning, were our ancen SS obliged to have recourfe, in 
order to get the Eever of that ftubborn Carte de dums.. The aes! 
fign, for which thefe contrivances were fet on foot, was certainly’ 
pe este the unrivetting the. fetters of eRates tail ‘which were» 
attended sie a legion of mifchiefs to the commonwealth s-but), 
while we applaud the end, we cannot but admire themeans,,,Out; — 
modern courts. of juttice . keg = indeed adopted. a more: manly: way 
of treating the fubject 5 by confidering cOomMON, recoveries: ith NO» 
other light, than as the formal mode of conveyances; by-whichy 
tenant in tail is enabled to aliene his lands. But, fince theallkcons! | 
fequences of fettered inheritances are NOW generally. feen arid: ale: — 
lowed, and of courfe the utility, and expedience of - fettingrthemi — 
at (BRP are apparent; it hath often RsER. withed, we. ae | 
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éefs of this conveyance was fhortened, and rendered lef fabject 
to niceties, by either totally repealing thé ftatute de donis ; which 
perhaps, by reviving the old doctrine of conditional tees, might 
give birth to many litigations: or by vetting in every tenant in 
tail of full age the fame abfolute fee-fimple at once, which now 
he may obtain whenever he pleafes, by the collufive fiGion of a 
eommon recovery; though this might poflibly bear hard upon 
thofe in remainder or reverfion, by abridging the chances they 
- would otherwife frequently have, as no recovery can be firffered 
in the intervals between term and term, which fometimes cone 
tinue for near five months together: or, laftly by empowering’ 
' the tenant in tail to bar the eftate-tail by a folemn deed, to be 
‘made in term time and enrolled in fome court of record; which 
38 liable to neither of the other objections, and is warranted not 
énly by the ufage of our American colonies, but by the prece- 
dent of the ftatute® 21 Jac. I.c. 19. which, in cafe of a bankrupt 
tenant in tail, empowers his commiffioners to fell the eftate at any 
time, by deed indented and enrolled. And if, in fo national a 
concern, the emoluments of the officers, coticerned in pafling re- 
coveries, are thought to be worthy attention, thofe might be 
provided for in the fees to be paid upon each enrollment. 


2. Tue force and effet of common recoveries may appear, 
from what has been faid, to be an abfolute bar not only of all 
eftates-tail, but of remainders and reverfions expectant on the 
determination of fuch eftates. So that a tenant in tail may, by 
this method of affurance, convey the lands held in tail to the re- 
eoveror his heirs and affigns, abfolutely free and difcharged of all 
conditions and limitations in tail, and of all remainders and re- 
_Verfions. But, by flatute 34 & 25 Hen. VIII. c. 20, no recovery 
had againft tenant in tail, of the king’s gift, whereof the re- 
| mainder or reverfion isin the king, fhall bar fuch eftate-tail, or 
_ the remainder or reverfion of the crown. And by the ftatute 
11 Hen. VII. c. 20. no woman, after her hufband’s death, hall 


fuffer a recovery of lands fettled on her by her hufband or fettled 


bh See pag. 286, 
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on her hufband and henby any ‘of his anceftors.. And by, ftatute 
14 Eliz.c. 8. nO tenant for life, of any, forts can. fuffer, a recovery, 
fo as to bind them | in, “remainder or. reverlion,. ‘For which. reafon, 
if there be tenant for life, with remainder in tail, ‘and other re-, 
mainders over, and the tenant for life is defirous to fuffer a va- 
lid. recovery ; either he, or the tenant to the praecipe by him made, 
muit.veuc4 the |remainder-man in tail, otherwifethe recovery 
void: but:if-he dees vouch fuch remainder-man, and! he appears! — 
and youches the common vouchee, it is then good; femifiaman: . 
be vouched and appears, and fuffers the recovery to beyhadpit:is - 
as effectual to bar the eftate-tail as if he himfelfiwere) — 


. TEecoyereess!s tofole Sb LYNE 


In all recoveries it is neceflary that the recoyeree,- or peti 
to. the praccipe, as he is ufually called, be aétually, {eifed of the 
freehold, elfe the recovery is void‘. For all, ations, to,recover, 
the feifin of lands, muft be brought again the actual tenant,o£ — 
the frechold, elie.the fuit will, lofe. it’s effect ;,fince the.freehold 
cannot be recovered of him who has it not. Aatls _though)thefe, 
recoveries are in. themfelves.fabulous.and Gait yetp1t,1s ne- 
ceflary that,there be, adores fabulae, properly qualified, But, the , 
hicety th ought by. fome modern. practitioners, to. be, ,requilite. in, 
conveying thelegal freehold, in order to makea.good'tenant tothe 
praecipe, is removed by the proyifions of the ftatute 14 Geo. dl. 

Gp, 210>, which enacts, with a retrofpect and conformity toian ans 
tient rule of law‘, that, though the legal, freehold; be, velted in 
leflees, yet thofe;who are intitled to the next frechold. -eftatevint i 
» remainder or reverfion may make a) good. tenantto.theiphaceipes 
and that, though.the deed.or fine which creates fuchitenantiibe 
fubfequent to the judgment, of recovery, yet, ifiit be inithe(fame 
term, the recovery fhall be valid,in: law: and)thaty:thoughithe _ 
recovery itfelf do not appear. to, be entered, or!besnotiregularly — 
entered, on record, yet the deed,to makea tenant :toithe: ipraciipe, 
and declare the ufes of;the. se See fhalb after ao mrs : 
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twenty years be fuifficient evidence, on behalf of a purchafor for 
valuable confideration, that fuch recovery was duly fuffered. And 
this 1 may faffice'to give the fludent a general idea of common 
recoveries, the laft [pecies of affurances by matter of record, 


Ban cui a Fonelude this head, 1 mutt add ‘a ‘word concerning 
deeds»to ead, or to’ declare, the ufes of fines, and of recoveries. 


; For if they be levied or fuffered without any good confidération, 


.» 


andawithout any ufes declared, they, like other conveyances, 
enure only to the ufe of him who levies or'futfers them’. And 
ifaconfideration appears, yet as the moft ufual- fine, “ fur cog- 
“ nizance de droit come ceo, &'c,”’ conveys an abfolute eftate, with- 


out any limitations, to the cognizee; and as common recoveries 


dd'thée faine t6 the recoveror; thefe affurances could not be made 
t@ anfwer the pin'pofe of family fettlements, (wherein a variety 
ofufesand defienations is very often expedient) unlefs their force 
and effec! were eabiectea to the direction of other more compli- 
cated deeds; wherein’ particular ufes can be more particularly 
exprefled. ‘The fine or recovery itfelf, like a power once gained 
in! ‘mechanits, may be applied ‘and dire&ted to give eflicaty to an 
infinite variety of movements, in the vait and intricate machine 


Of a voliiminous family fettlement. And, if thefe deeds’ are made 


previous tothe fine or recovery; they are called’ deeds to! /ead the 
ufes; af fubfequent, deeds to: declare them. As, if A tenant in 
tail, with reverfion to himfelfin fee, would fettle his eftate on 
B for life,remainder to'C in tail, remainder to’D in fee ; this 
is what by law he has no power of doing effectually, while his 


ownreftate-tailisin being. He ther efore Gfually covenants to levy 


atfine (or, if there be any intermediate remainders, to fuffer a reco- 
very):to' Ey andithat the fame fhall enuré to the ufes in fuch fet- 
tlement onlénciemied ‘Thisis now a deéd to lead the ufes of the fine 
obréecovery; jiand the fine when levied, or recovery when fuffered, 

fhallvenureito‘the utes fo fpecified and no other. For though E, 
the:conuifee or recoveree, hath afee-fimple vefted in himfel? by 
the-fine or recovery ; yet, by the operation of this deed, he be- 
e x 2 comes 
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comes a mere inftrument or conduit-pipe, feifed only to the ufe 
of B, C, and D, in fucceflive order: which ufe is executed im- 
mediately, by force of the ftatute of ufes®. Or, ifa fine or re- 
covery be had without any previous fettlement, and a deed be 
afterwards made between the parties, declaring the ufes to~which © 
the fame fhall be applied, this willbe equally good, as if ithad 
been exprefsly levied or firffered ia confequence of a deed direét=. 

ing it’soperation to,thofe particular ufes, Por by ftatute 4&5 Ann, 
_ €. 16, indentures to declare the ufes of fines and recoveries, made 
after the fines and recoveries had and fuffered, thall be good and. 
effectual in law, and the fine and recovery {hall enure to fuch 
ufes, and be efteemed to be only in truft, notwithftanding the 
Flatute of frauds 29 Car. UJ..c. 3. enatts, that: all.trufts! fhall & 
declared in writing, at (and not after) the time whem fuch ‘tru 
are created. - ps nee ye oy eek 
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and the. remainders expeiant thereon, } that) 
arecovery be fuffered of the premifes : and 
itis thought proper (for ‘though wfual, “itis” 
-by, no means neceffary,;/ feeFonrefter: O7.)e 
that in order to makea good tenant of .the. 


- g This doétrine may perhaps be more 
clearly illuftrated- by example. “In the deed 
or marriage. fettlement’ in» the jappendix, 
N°. Il. ’§. 2. we may fuppofe- the lgnds‘to 
have been originally fettledon Abraham and — 


Cecilia ;Baker for) life) (xemaiidef! ‘to’ John 
Baker in,tail, with divers other, remainders 
over, reverfion to Cecilia Baker in fee ; 
_ and now intended to be “fettled’ ‘to the feve- 


yal ufes therein exprefled, iz. of Abraham; 


and Cecilia Baker till “the. matriage 3 re- 


mainder to’ John’ Baker! for life 3° remainder © 
to truftees to preferve the contingent ‘remains 
ders; remainder to his widow for life, for , 


herjointure; remainder ‘to other truftces, 


for a term of five hundredvyears ;- remainder.» ' 


to their firft and other fons in tail; remain- 


der to their daughters in tail; remainder to 


John Baker in tail; remainder to’ Cecilia 
Baker in fee. Now it is neceflary, in or- 
des to bar the eftate-tail of. John Baker, 


freéhold, or tenant to the’ praccipe, durin, “ 


_the;coyerture, a . fine nfhotild’ be! levied Pgh 4 


Abraham, Cecilia, and John Baker; and) 
that the recovery itfelf be “fuffered againft - 
this tenant tothe pravtipé; who thalk-vouth ’ 
John Bakery) and thereby:bar his eftate-tail, 
and \.become tenant of the fee-fimple. by. 
vigtue-of fuch recovery +) the nfes ‘of? which“ 
eftate, fo acquired, are. torbe, thofe éxprefled > : 


“in this deed. © Accordingly the parties COVE a, , 
“nant to do thefe feveral a@e = (fee pag. viii, ‘eee 


and in confequence , thereof; they fine?) and ? 
recovery are had and catnie ye Sou . 
N°. V.) of which “this” conveyance is a deed” 
to Jead the ufes. ba Bis | 
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the fteward, either'in court, (or, if the cuftom’ perinits, out “of 
court) or elfe to two cuttomary tenants of the fame manor, pro-’ 
vided that alfo havé'a cuftom’to warrant it’: S/and'there by delit 
vering up a Tod,’ a glove, or other fymbol, as the cuftom directs,” 
aN into. the hands of the lord by the hands and’acceptancé’ 
of his faid‘fteward, or of the faid two tenants, all his intereft and‘ 
title to the eftate’; in truft to be again granted out bythe lord:’ 
to fuch perfons and for fuch ules as are named in the farrenters | 
and the cuftom of the manor will warrant. If the ‘futrender be? 
made out of court;’ then, at the next or fome fubfequent ‘court,’ 
the jury or homage mitt prefent and find it upon’ their’ oaths’! 
which prefentment is an information to the lord or his ftéward OF 
what has been'tranfacted out of court. Immediately upon ‘fuch’ 
furrender in court, or upon prefentment of a furrender'made out? 
of ‘court, the lord 1 by his Reward grants the fame Jand again’ ‘to 
ceftuy que uje, (who is fometimes, though rather improperly | calléd” 
the furrenderee) to hold by the antient rents and cuftomary’ fer 
vices’; and thereupon admits him tenant to thé’ ‘copyhold, ° ac 
cording to the form'and cffect of the furrender, which muh ’p 
exactly purfied. “And'this is done by delivering up to the aay 
tenant 'the rod, or glove, or the like, in the name, and | as the” 
fymbol, of cor poral feifin of the lands and tenements) | Upon’ 
whieh adiiiffion he pays 4 fine to thé lord, according: to. the cut : 
tom of the manor, and takes the oath of fearty® rile 


EN this brief abftrad of the manner of transfeitiag éxpynbia 
eitates. we may plainly trace the vifible footfteps of the feddal 
inflitutions. The'ficf, being of a bafé nature and’ tenure,” is tins 
alienable without the knowlege and confent of the lord’ ‘For this’ 
purpofe it is refigned up, or furrenderéd into his hands? Cuftom, Ki 
andthe indulgence of the law, which favours liberty,” has now 
viven the tenant a right to name his fucceflor; but _formerlyic was) 
fat Otherwife. And am apt to fufpeé that this right is of much’ 
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poena in chancery*.,;When ,therefore the lord had accepted a 
furrender of his tenant’ sintereft, upon confidence to re-grant the 
eftate to another perfon, either then exprelsly named or to be 
afterwards. namedin the tenant’s will, the chancery inforced this 
truft asa. matter of confcience; which jurifdiction, though feem- 
ingly 3 new, inthe time of Edward IV“, (was generally sequielced 
in,.as it opened. the way for the alienation of copyholds, as well 
as of.frechold, eftates, and as it rendered. the 2 ufe of them both 
equally. devifable by teftament. Yet, even to, this day, the new. 
tenant cannot be admitted but by compofition with the lord, and 
paying him a fine by way of acknowlegement for the ities of 
alienation. Add to this the plain feodal err by delivering 
the, fymbol of feifin in prefence of the other. tenants in open 
court; Se quande hafta vel aliud corporeum guidlibet porrigitur a do- 
“< ming, if inveffituram facere. dicente ; quae faltem coram dyuobus 
a vafallis Joleuniter frei debet®:? and, to crown the whole, the 
oath of fealty,annexed, the very bond of feodal fubjection. From 
all which we may fairly conclude, that, had there been no other 
evidence of the fact in the, reft of our tenures and eftates, the 
very, exiftence of copyholds, and the manner in which. they. are 
transferred, would inconteftably prays the very univerfal recep- 
tion, which, this northern fyftem of property for a long time ob- 
tained in this ifland ; and which communicated ele or at leaft 
it’s fimilitude, even to our very villeins and bondmen. 


Tuas method of conveyance is fo eflential to the nature of a 
copyhold, eftate, that it cannot poffibly be transferred by any 
other affurances. } No feoffment, fine, or recovery (in the king’s 
courts) has any, operation thereupon. If I would exchange a 
copyhold eftate with another, I cannot do it by an ordinary deed 
of exchange: at the common law; but we muft furrender to each 
other’ Ss ale, and the lord will eat us accor dingly. If I would 
devife a copyhold, 1 muft farrender it to the ufe of my laft will 


03 ddauisa dirw esti ic 1! S03 f35Ww YSL pts is and 


“ha. pewerom bed blodyqos &¢ pagaile,g rok: sbasl 
oi ‘Bro. Abr WH ees. pet copic. x0. 197 of esw siod3 doids 


A aa AR Nahe ra a aa i 


dl aa Pe a Tn ar ene < a nega = ¥ mS i 
seep a el NC RE EES a LE AED LT. aT TRS ’ : oe : wees 


eat Noni ate aie 


0 ate ec etl ae 
Ba at a 


‘and teflament; and in my will I muft declare my intentions; and 
ats 2 Geert PRaAoTT ae May Sis si bettas Beet Petite, Ee a Ppt he} Vik. Ai 
name a devifee, who will then be entitled to admiffion *.” 
to 2 : ( 5 ‘A r® ah iE i 4 yi iS Ty é. Kes Side x EAE Ke [Eas EtD Eat 


In order'the more Clearly toapprehend the nature’ of this’ es 
culiar aflurance, let us take a feparate view of it’s feveral parts; 
the furrender, the prefentment, and the admittance. 


& 2% oe 


TA SURRENDER, by an admittance fubfequent ‘wherétG 
the conveyatice is té tecéive it’s perfection and confirmation, is 
rather a manifeftation of the alienor’s intention, than 4 transfer 
of any intereft ‘in poffeffion. For, till admittance’ ‘of cefuy qué 
we; the lord taketh notice of the’ furrenderor as his tenant; aid 
he fhrall'receivé'the profits of the land to his own “ufe, and '‘thall 
difchatce all fervices due to the lord. Yet the intereit' remains iti 


him not abfolutély, but ub modo; for he cannot pafs away thé 
Lind to any other, or make it fubje& to any other incumbrance 
than it was fubjec to ‘at the time of the furrender. But'no mans 
ner of legal intereft is vefted in the nominee before adinittanee 
lrhe enters, he’ is a’ trefpafler and ‘punithable’ in-an action “Of 
trefpafs : and if hé furrenders to the ufe of another, fuch furréis. 
der “is merely ‘void, ‘and by no matter ev pot fata can be cont 


firmed.’ Fér'thouigh He be adrnitted in purfaance’ of the original — 


furrender, and thereby acquires afterwards aluficient and plenary 
ihtereft ‘as abloluté owner, yet his fecond furrender previous to his 
own admittance is abfolutely void ab initia: becanfe at the time of 
{uch ‘futrender he had but a poflibility of an intereft, and conld — 
therefore transfernothing:and nofu biequentadmittan¢ecanmake _ 
an aé& good, which was ab initio void. Yet, though ‘upon the ori j 
ginal furrender the nominee hath but a poilibility, itis however — 
fiich a poflibility, as may whenever he pleafes ‘be’ reduced ‘toa | 
certainty: for he'cannot either by force or fraud be 'deprivéd Or 
deluded of the effect amd fruits of the furrender’; but if'tHe lord 
refufe to admit hima, he is compellable to do it by a bill in chan- — 
cery ora mandamus*: and thefurrenderor can in no wife defeat hig 
grant; his hands being forever bound from difpofing of theland 
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in any other wa mY “and his mouth Ae ever ftopped from revoking 
or counterman ing his own deliberate act}; except in the cafe 
of a. iia to the ufe of his, will, which is ites revo- 


cable}, | 


2. As tothe prefentment : that, by the general cuftom of ma- 
, nors, 1s, to be made at the next court baron immediately after the 

irrender 5 but by /pecial cuftom in fome places it will be good, 

hough, made at the fecond or other fabfequent court.. And itis 
to, be. brought. into court by the fame, perfons that took. the fur- 
render, and then prefented by the homage;.and in. all points 
material. muft correfpond -with the true tenor of the furrender 
‘itfelf.;, ic ASHEN» if the furrender be conditional, and the 


Berhagee> S24 


man. womens Es of court, and dies before orth a and 
prefentment be made after his death, according to the cuftom, 
this i is fufficient*, So too, if cefPuy que ufe dies before pr efentment, 
ycts upon. pr efentment made after his death, his heir according 
et the cuftom, fhall be admitted. The fame law is,, if thofe, into 
whofe hands. the furrender is made, die before prefentment;.,for 
upon. fuflicient proof i in court that fuch a furrender, was made, 
the lord. fhall be. compelled, to admit accordingly. Andif the 
Reward, the tenants, or others into whofe hands fuch. furrender 
is, made, do refufe or neglect to bring it in to be prefented, upon 
- a.petition, preferred, to the lord in his court baron the party; grie- 
ved fhall find remedy But if the lord will not do him rightand 
juttice, he, may fuc both the lord, and them. fat took the furren- 
der, in BAAR Yo and fhall there find relict". be an hateitel 
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3 ADM ITTANCE,1s the laf tage, or. perfection, of copy- ’ 
hold affurances, ; And this. is| of three forts: firft, an admittance 
upon a voluntary grant from the lord; fecondly,:an admittance 
‘upon durrender by the former tenant; and thirdly, an admittance — 


ks 


upona defcent from the anceftor. 5. 


lo Be sdivd fad 
Ew admittances, even upon a voluntary grant from the lord, 
when copyh old lands have efcheated or reverted to him, the lord 
is confidered as an inftrument. For, though it is in, his power, to 
keep the lands in bis own hands, or to difpofe.of them at; his 
pleatre, by granting, an abfolute fee-fimple, a freehold, rsa 
chattel intereit therein ; and quite to change their nature, from 
copyhold to focage tenure, fo that he may well be reputed mon 
ablointe,owner andlord; yet, if he will full continue to difpofe 
of ther as copyhold, he is bound to obferve the:antient:cuftom 
precifely in every point, and can neither in tenure nor.eftatesin« 
troduce any kind of alteration ; for that were to, create acnews 
copyhold: wherefore in this xefpect the, law. accounts, hii rout: 
tom’s inftrument, For if. copyhold for life falls into the lord’s 
hands, by the tenant’s death, though the lord may deftroy ithe ~ 
tenure and enfranchife the land, yet if he grantsit out agaimsby _ 
copy, he can neither add to nox diminith the antient rent,'nor 
make any the minuteit variation in,other refpects™: normis: the 
tenant's eftate, fo granted, fubject to any charges, on incumbran- 
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U'x ‘admittances upon furrender of another, the rd, isto.no 
tent reputed as owner, yas aninftrument:.and.the — 
renant admitted fhall likewife be fubject to no charges or incum~ _ 
brances of the lord; for his, claim to the eftate, is folely under 

him that’ m a de the furrender® seen z a bia cb: J Eid iy Si ; mae 


intent reputed as owner, but wholly as an inftrument : 
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-qqhor, asén admittancessipon furfenders, foin admittances upon 
dofeenksby othe ‘death of the anceftor, the lord is ufed as a ntere 
inftrument and, aso manner of intereft'pafles into him by the 
- furrenderor the death of his tenant; fo ‘no intereft paffes ‘out ‘of 
him by the act of admittance. “And therefore neither in thé Gne 
cafe, nor the other, is any refpect had: to the quantity or quality 
of thélord’s Rae) in the manor. For whether he be tenantin 
fee or for ‘year 8, whether he be in pofleffion by right or by wrong, 
St if Hotl material; fince the admittances made by him {hall not 
He impeached’ on account of his title, becaufe they are judicial, 
or father minifterial, acts, which AGE lord 1 in poffeffion is bound 
- €operform™. 1 
tient bajyqet od 
jodipmarrsranice’s, however, upon pltrehaee differ from ne 
mittances:stipom defcent in this: that by furrender nothing i is 
veltedimcéefiuy gue tife before admittance, no more than in volun- 
taryiadmittances 5 but upon defcent the heir is tenant by, copy 
immediately uponthe death of his anceftor: not indeed to’ all ° 
intents'and purpofes, forhe cannot be {worn on the homage not 
| maintain: an action in the lord’s court astenant; but to mute in- 
tents'the law taketh notice of him as of a Bette tenant of the 
land inftantly upon the death of ‘his anceftor, efpecially where 
héiiseconcerned with! any ftranger. He may enter into the land 
beforevadmittances'may take the profits; may punith any tref- 
pafs done upon he ground’; nay, upon fatisfying the lord for 
his fine due upon the defcent, may furrender into the hands; of 
| the lord to whatever ufe he pleafes. For which reafons we may 
éénclide, thatthe admittance of an heir is..principally for the 
betiehit' cf the Tord, to intitle him to his fine, and not fo much 
neceffary for the ftrengthening and compleating the heir’s title. 
Hence indeed an obfervation might arife, that if the benefit, 
which the heir is to receive by the admittance, is not equal to 
the charges of the fine, he will never come in and be admitted 

iy, 2 to 
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to hiscopyholdin court; and fothe lord may be defrauded of} 
his fine. But to this we may reply in the words of Sir Ed 
ward Coke', “ I affure myfelf if it were in the election of 
“« the heir to be admitted or not to be admitted, he would be _ 
** beit contented without admittance; but the cuftom in every — 
‘ manor,isin thisypoint compulfory.: For, eithercupon pain of * 
“ forfeiture of their copyhold, or of incurring fome great pe- _ 

nalty, the heirs of copyholders are inforced, in, every manor, — 
to come into court and be admitted according Lotne cuftom, — 
within afhort time after notice given of their anceftor’s de- 
e conlee: 
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HE laft method of conveying real property, is by devi/2, 
- or difpofition contained ina man’s laft will and teftament. 
And, in confidering this fubject, I fhall not at prefent enquire 
into the nature of wills and teftaments, which are more properly 
the inftruments to convey perfonal eftates; but only into the ori- 
ginal and antiquity of devifing real eftates by will, and the con- 
-ftruction of the feveral ftatutes upon which that power is now 
founded. 


Ir feems fufficiently clear, that, before the conqueft, lands 
were devifable by will*. But, upon theintrodu@ion of the mi- 
litary tenures, the reftraint of devifing lands naturally took place, 
as a branch of the feodal doctrine of non-alienation without the 
confent of the lord’. And fome have queftioned, whether this 
reftraint (which we may trace even from the antient Germans‘) 
was not founded upon truer principles of policy, than the power 
of wantonly difinheriting the heir by will, and transferring the 
eftate, through the dotage or caprice of the anceftor, from thofe 
of his blood to utter ftrangers. For this, it is alleged, maintained 
the ballance of property, and prevented one man from growing 
too big or powerful for his neighbours; fince it rarely happens, 


that 


a Wright of tenures, 172; 
b See pag. 57. 


c Tacit. de mor. Germ. ¢. 21. 
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| ended i intyranny, and the, utter, extinction, of liberty, giowhich 


-and in fome antient burghs, and a few particular manors, where 
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that the fame man is heir to many: sees though by, art, and 
management he “may. frequently become. their, devifee... "T hus _ 
the antient law. ‘of the Athenians. directed. that. the eftate, ok, the 
deceafed thould. always defcend to his children; Or, On: failure, AF Q 
lineal defcendants, fhould go. to the collateral relations ; 33 which — 
had an admirable effect in keeping up equality and preventin pits | : 
accumulation. of eftates. But when Solon‘ made aflight alteras 
tion, by permitting them (though only on failure ofiffue) to dig 
pofe of their lands by teftament, and devife away eftates from _ 
the collateral heir, this {oon produced an excefs of wealth in fame 4 
and of poverty in others :, which, bya natural. progreflions| Git — 
produced popular, tumults and diflentions ; and. thefe,at Jengeh 


tae 


I 
—— 


was quickly followed by a total fubverfion of their, ftate, andinas 
tion. On the other hand, it would now feem hard, ,0n account — 
of fome abufes, (which are the natural confequence. of) freeragens : 
cy; when coupled with human infirmity) to, debar,, the, ownendf — 
lands from diftributing them after his death, .as.the., exigence of — 
his. family affairs, or the juitice due. to his creditors, «may: pers ' 
haps.require..... And this power, if: prudently. managed, shas with — 
us a peculiar propriety); by preventing the very-evil | which:red : 
fulted from Solon’s inftitution, the.too, great accumulation of! ‘pros zs 
perty: which is the natural confequence.of, our doétrineiof:fuce ‘ 
ceflion by primogeniture, to:;which the Athenians were. ftrangerss a 
OF this accumulation the ill effects were feverely -felt-even) ins thei e 
feodal times; butitdhould always be ftrongly difcouraged:in w 
commercial country, whofe welfare depends on theimumber: OF 
moderate fortunes engagedis in the extention of Beis cs iad? to: a 
SHOT W add bnea 

Howerver this oe we ane Chat. by fe oie daw of; — 
England fince the conqueft, no eftate, greater than; for term: sof: ie 


years, could be difpofed of by teftament’ ; ; eXGepk, only, In, Kent - 


their Saxon i immunities py fpecial. mati en fubfilted's (“And | 
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@ Platarch. in vita Solon, . f Litt. §.167. x Inft. 111. | 
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though the feddal reftraint on alienations by deed vanithed very 
early, yet tl ‘hiv on wills continued for fome centuries after; froman 
‘apprehenfion of infirmity andimpofition ontthe teltator in extremis, 
Which’ made fuch devifes fufpicious®. Befides, in devifes there was 
wanting ‘that’ general notoriety, and public defignation of the fuc- 
et which in’ defcents is apparent to the neighbourhood, and 

hich the fimplicity of the common law always required in every 


ansfer and new acquifition of pr oper ty. 
Wer es 


IB yer - ine ecclefiaftical ingenuity had invented the doétrine 
Of: ufes, as ‘a thing diftinct from the land, ufes ‘began to be de- 
vifed: very- frequently? , and the devifee of the ufe could in chan- 
cery compelit’s execution. For it is obferved by Gilbert’, that, 

asjthe popifh clergy then generally fatein the ¢ourt of chatter Ys 
they confidered*that men are moft liberal when they can enjoy 
their:pofieffions no longer ; and therefore at their death would 
choofeto difpofe of them to thofe, who, according to the faper- 
fintion of the times, could intercede for their happinefs in’ an- 
other world: But; when the ftatute of ufesi had’ annexed the 
poffeffion .to:the ufe, thefe ufes, being now the’ very land itfelf, 

became:no longer devifable:' which might have occafioned a gteat 
revolution in the law of devifes, had not the ftatute of wills been 
made about five years’ after, v7z.°32 Hen. VIIN ¢.'7. explained! 
by: 34 Hen. VI. i's. which enacted, that all perfons ‘being feifed 
in’ fee-fimple'(except feme-coverts, ‘infants, idiots, ‘and perfons 
of nonfanememory) might by will and teftament in writing dé 
vile to!any:other perfon, but not to bodies corporate, two CHEFS 
of their lands,.:tenements; and hereditaments,’ held in chivalry 
and the whole of thofe held in focage: which now, through 
the alteration’of’ tenures by the ftatute of Charles the fecond, 
amounts to the whole of their landed” proper ty, aaa their 
copyloldtenemerits. | | . 
| IW elon! iS eet (i313 if D 
Co RP ORATLO Ns! ‘were dmicépialil in’ thefe Vravees: to prevent’ 

the extenfion of gifts in mortmain but now, by conftruétion 
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of the ftatute 43 Eliz. c. 4: it is held, that a devife to a corpo- A 
ration fot a charitable ufe is valid, as operating in’ the nature of 
an appointment, rather than of a bequef?. And indeed the piety 
of the judges hath formerly carried them great lengths in fup-— 
porting fuch charitable ufes*; it being held that the ftatute of — 
Elizabeth, which favours appointments to charities, fuperfedes 
and repeals all former ftatutes!, and fupplies all defects of affu- 
rances™: and therefore not only a devife to a corporation, but a. 
devife by a copyhold tenant without furrendering to the ufe of © 
his will", and a devife (nay even a fettlement) by. tenant in tail — 
without Bither fine or recovery, if made to a charitable ule, are. 
good by way of appointment”. 
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Wits regard to devifes in general, experience foon fridwred 
how difficult and hazardous a thing it is, even in matters of pub- 
lic utility, to depart from the rules of the common law; which — 
-are fo nicely conftructed and {0 artificially connected together, 
that the leaft breach in any one of them diforders for a time the” 
texture of the whole. Innumerable frauds and perjuries were — 
_ quickly introduced by this parliamentary method of inheritance: — 
for fo loofe was the conftruction made upon this aét by the courts 
of law, that bare notes in the hand writing of another perfon 
were allowed to be good wills within the ftatute’. —To remed 
which, the fatute of frauds and perjuries, 29 Car. IL c. 3. de 
rects, that all devifes of lands and tenements fhall not only be in — 
writing, but figned by the teftator, or fome other perfon in. his 
prefence, and by his exprefs direction ; and be fubfcribed, in ~ 
his prefence, by three or four credible witneffes. And a fimilar : 
folemnity 3 is requifite for revokin g adevile. igh q 


I n the-conftrugtion of this laft fatute, it has: seen adjudged 4 
that the teftator’s name, written with his own hand, at the be- — 
. ginning oF his will, as, “* I John Mulls do a this cri lle late will 
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© and teftament,”’ _1s a fufficient figning, without any name at the 
bottom"; ‘though, | the other iS the tates way. It Has alle, been 
fign, or at. Teal acknowlese the eran yet, ee may. do it at 
different. times" . But they mutt all fub{cribe their names as wit< 
nefles i in his presence, left by any. -poflibility they fhould miftake 
the ‘inftrument® . And in one cale determined by, the court of 
king’s- -bench ‘, the judges were extremely frig in regard. to the 
gredibility, ii rather the competency, of , the mitnetiess for 
they. would not allow any legatee, nor by confequence a creditor 
where, the legacies and debts were charged on the real eftate, to 
bea competent witnefs to the devife, as being" too deeply cons 
cerned inintereft not to wifh the eftablifhment of the will; for, 
| if it. JWEere, eftablithed, he gained a fecurity, for his en or 
debt from, the. real eftate, whereas otherwife; he had no claim 
bution the. perfonal aflets.. This determination. however. alarm- 
ed. many, purchafors and creditors, and threatened to fhake moft 
of the titles in the kingdom, that depended on. devifes by will. 
For,, if the will was attefted by a fervant to whom wages were 
ue, by, the apothecary or. attorney whofe. very attendance made 
them, creditors, or by the minifter of the parifh who, had any 
demand for’ tithes or ecclefiaftical dues, (and thefe are. the. per-— 
fons. molt likely. tobe. prefent in the teftator’s laft illnefs) and 
if in fuch, cafe. the teftator had charged his real eftate with, the 
payment, of, his debts, the whole will, and every difpofition, there- 
in; fo. far.as zelated to. real property, were held to be utterly 
yoid,. This occafioned the ftatute 25 Geo. il. C4 6 which refto- 
red both t the competency, and the credit of fuch legatecs, by, de« 
claring void all legacies given to witnefles, and thereby removing’ 
all poflibility of their intereft affecting their teftimony. The fame 
Ratute likewife:eftablifthed, the competency of creditors, by ‘di- 
retting the iteftimony of all fuch creditors to be admitted, ‘but 
leaving their: credit (like -that .of all other witnefles) sto: be . 
confidered, ona view of all the circumftances, by the court and_ 
VoL. il. Lz jury 
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jury before whom fuch will fhall he contefted. Andi in a machi ; 
Jater cafe" the teftimony of three witnefles, who ° were eh editors, — F 
was held to be fufliciently credible, though the land was charged — 
with the payment of debts; and the reafons of | the former de= _ 
termination were adjudged to be infuflicient. % 


ANOTHER inconvenience was found to attend this new ine- 
thod of conveyance by devife; in that creditors by bond and — 
other fpecialties, which affected the heir provided he had affets © 
by defcent, were now defrauded of their fecurities, not having e 
the fame remedy againit the devi/ee of their debtor. To obviate © 
which, the ftatuge 3 & 4 W. & M.c. 14. hath provided, that © 
all wills, and teftaments, limitations, difpofitions, and appoint- — 
ments of real eftates, by tenants in fee-fimple or having power — 
to difpofe by will, thall (as againft fuch creditors only) be deemed _ 
to be fraudulent ad void: and that fuch creditors may maintain — 
their actions jointly againft both the heir and the devifee. : 


De eS 


A witt of lands, made by the permiffion and under the — 
control of thefe ftatutes, is confidered by the courts of law not — 
fo much in the nature of a teftament, as of a conveyance declaring | 
the ufes to which the Jand hall be fubject: with this ee 
that in other conveyances the actual /ub/cription of the witnefles — 
is not required by law”, though it is prudent for them fo to do, 
in order to aflift their memory when living and to fupply their — 
evidence when dead ; but in devifes of lands fuch fubfcription i 1S 
now abfolutely neceilary by itatute, in order to identify a con- j 

-veyance, which in it’s nature can never be fet up till after the 4 
death of the devifor. And upon this notion, that a devife affect-— 4 
ing landsis merely a fpecies of conveyance, is founded this dif a 
tinction between fuch devifes and teftaments of perfonal chattels; aa 

thatthelatter will operateupon whatever the teftator dies pofleffed — 
of, the former only upon fuch real eftates as were his at the time _ 
of executing and publifhing his will *. Wherefore no after- 3 
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purchafed | lands will pafs under fuch devife’ 2 unlefs, fubfequent 
to the ae or contract’, the devifor re-publithes his will’. 


Wt have now confidered the feveral fpecies of common af- 
furances, whereby a title to landsand tenements may be tr ant» 
ferred and conveyed from one man to another. But, before we 
conclude this head, it may not be improper to take notice of a 
few general rules and maxims, which have been laid down by 
courts of juftice, for the conftruction and expofition of them all. 
Thefe are, | 

1.TuHat the conftruction be favourable, and as near the 
minds and apparent intents of the parties, as the rules of law 
willadmit®: For the maxims of law are, that “ verba inien- 
“© tiont debent infervire ;? and, “ benigne interpretamur chartas 
“ propter ft mplicitatem Bicoram And therefore the conftruc- 
tion muft ‘alfo be reafonable, and agreeable to common under- 
ftandine*. 


2. THAT quoties in verbis nulla eff ambiguitas, 1b3 mulla Anipbe 
fil tia contra verba fienda eff*: bat that, where the intention is clear, 
too minute a fiveis be not laid on the itrict and precife fignification 
of words: nam qui haeret in litera, haeret in cortice. Ther refore, 
by a grant.of a remainder a reverfion may well pafs, and e con- 
verfo. And another maxim of law is, that ** mala grammatica 
<¢ non vitiat chartam;” neither falfe Englifh nor bad Latin will 


deitroy a deed’. Which perhaps a ay critic may think to 
be no unneceffary caution. 


Pee pat the conftru@ion be made pee? the entire deed, and 


not merely upon disjointed parts of it. ‘ Nam ex icceionetbas 
AZ 2 air 2 
‘y Moor.2s5, ri Mod, 127}. ec 1 Buiftt 175. Hob. 304. 
z 1 Ch. Caf. 39. 4 Ch, Caf. 144. d 2 Saund, 157, 
a Salk, 238. ty e Hob. 27. 
b And. éo. + £ 10 Rep, 133. Go, Litt. 323. 2 Show. 334. 
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* et confequentibus fit optima interpretatio’.” And therefore that — 
-every part of it, be, Gif poffible) made to take effect; and no © 
word but what may operate in fome fhape or other*, “ Nam 
s* verba debent intelligi cum effeclu ut res magis valeat quem pe- 
Pete Gt a : 
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4. Tuat the deed be taken moft ftrongly againft him that ig 
the agent or contractor, and in favour of theother party “ Verba 
© fortius accipiuntur contra proferentem,” For the principle of felf- ~ 
prefervation will make men fufficiently careful, not to prejudice ~ 
their own intereft by the too extenfive meaning of their words: | 
and hereby all manner of deceit in any grant is avoided ; for men ~ 
‘ would always affeét ambiguous and intricate exprefiions, provided 4 
they were afterwards at liberty to put their own conftruction. upon 
them. But here a diftinGtion muit be taken between an indenture — 
and adeed poll: for the words of an indenture, executed by both © 
parties, are to be confidered as the words of them both; for, ‘ 
though delivered ‘as the words of one party, yet, they are not his 
words only, but the.other party hath given his confent to every 
one ofthem. But inadeed poll, executed only by the gran- © 
tor, they are the words of the grantor only, and {hall be taken a 
moft ftrongly againft him. However, this, being a rule of | 
fome ftrictnefS and rigor, is the laft to be reforted to, andis ~ 
never to be relied upon, but where all other rules of expofition © 
fail! ee 
5. Tua, if the words will bear two fenfes, one agreeable | 


— 


SSS eS 


ana 


a 


a . 


to, and another againit, law; that fenfe be preferred, which is | 
moft agreeable thereto”. As if tenant in tail lets a leafe for life © 
generally, it fhall be conitrued for his own life only, for that ~ 
ftands with the law; and not for the life of the leflee, which ig 


beyond his power to grant, 


) 
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6) Twat) ina deed, if there be two claufes fo totally repug- 
nant to eachother, that they cannot ftand together, the firft fhall 
be received ‘and ‘the latter rejected’: wherein it differs from a 
will; for there, of two fuch repugnant claufes the latter fhall 
ftand®. Which is owing to the different natures of the two in- 
ftruments ; for the firft deed, and the laft will are always moft 
available inlaw. Yet in both cafes we fhould rather attempt to 
- yeconcile them’. 


4. Tuart adevife be moft favourably expounded, to purfue 


if poffible the will of the divifor, who for want of advice or 


learning may have omitted the legal and proper phrafes. And 
therefore many times the law difpenfes with the want of words 
in devifes, that are abfolutely requifite in all other inftruments. 
Thus a fee may be conveyed without words of inheritance®; and, 
an eftate-tail without words of procreation’. By a will alfo an 
eftaté may pafs by mereimplication, without any exprefs words 
to diretit?s courfe. As, where A devifes lands to his heir at law, 
after the death of his wife: here, though no eftate is given to 
the wife in exprefs terms, yet the fhall have an eftate for life by 
implication’; for the intent of the teftator is clearly to poitpone 
the heir till after her death ; and, if fhe docs’ not take it, nobody 
elfe ¢an. So alfo, where a devife is of black-acre to A and of 
white-acre to B in tail, and if they both die without iffue, then 


to Cin fee: here A and B_ have crofs remainders by implication, 


and on the failure of cither’s iflue, the other or his iffue fhall 
take the whole; and C’s remainder over fhall be poftponed. tiil 
the iffue of both fhall fail’. But, to avoid confufion, no crofs 
remainders are allowed between more than two devifees" : and, 
in general, where any implications are allowed, they muft be 
fuch as are neceffary(or at leaft highly probable) and not merely 

pofible 


r See pag. rrf. 
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poffible implications." And herein there is no diftinction between 


4 
‘ 


the rules of law and of equity; forthe will, being confidered in| 


both courts in the light of a limitation to ufes*, is conftrued in. 


each with equal favour and benignity, and expounded rather on 


it’s own particular circumftances, than by any general rules of 


pofitive law. 


Awnp thus we have taken a tranfient view, in this and the 
three preceding chapters, of a very large and diffufive fubject, — 
the doctrine of common affurances : which concludes our obfer- : 
vations on the “fle to things real, or the means by which they — 
may be reciprocally loft and acquired. We have before confi- 


dered the ¢/tates which may be had in them, with regard to their 
duration or quantity of intereft, the time of their enjoyment, — 
and the number and connexions of the perfons entitled to hold’ 


them: we have examined the fenures, both antient and modern, — 
whereby thofe eftates have been, and are now, holden: and — 


have diftinguifhed the object of all thefe enquiries, namely, 
things real, into the corporeal or fubftantial, and incorporeal or 
ideal find; and have thus confidered the rights of real pre- 


perty in every light wherein they are contemplated by the laws — 
of England. A fyftem of laws, that differs much from every — 


other fyftem, except thofe of the fame feodal origin, in it’s” 


notions and ‘regulations of landed eftates; and which therefore : 
- could in this particular be very feldom compared with any 


~ 


other. 


Tue fabject, which has thus employed our attention, is of 
very extenfive ufe, and of as extenfive variety. And yet, Iam 


in the purfuit, than the matters difcuffed in the preceding vos _ 
lume. To fay the truth, the vaft alterations which the doctrine — 
_ of real property has undergone from the conqueft to the prefent — 
time ; the infinite determinations upon points that continually — 


arife, and which have been licaped one upon another for acourfe © 


of @ 
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of feven centuries, without any order or method; and the mul- 
tiplicity, of acts of parliament which have cee or fome- 
times only altered, the common law; thefe caufes have made 
the ftudy of this branch of our national jurifprudence a little 
perplexed and intricate. It hath been my endeavour principally 
to felect fuch parts of it, as were of the moft general ufe, where 
the principles were che moft fimple, the reafons of them the 
moft obvious, and the pra¢tice the leaft embarraffed. Yet I can- 
not prefume that I have always been thoroughly intelligible to 
fuch of my readers, as were before ftrangers even to the very 
terms of art, which I have been obliged to make ufe of : though 
whenever thofe have firft occurred, Ihave generally attempted a 
-fhort explication of their. meaning. Thefe are indeed the more 
numerous, on account of the different languages which our law 
has at different periods been taught to {peak ; the difficulty ari- 
fing from which will infenfibly dieninith by ufe and familiar ac- 
quaintance. And therefore I fhall clofe this branch of our en- 
quiries with the words of fir Edward Coke’:/ * albeit the ftu- 
“‘ dent fhall not at any one day, do what he can, reach to the 
<< full meaning of all thatis here laid down, yet let him no way 
“‘ difcourage himfelf, but proceed; for on fome other day, in 
** fome other place,” (or perhaps upon a fecond perufal of the 
fame) ** his doubts will be probably removed.” 
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the fubject, was frequently laid without fcruple, and is mentioned — 
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Or THINGS PERSONAL. 
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U NDER the nanie of things per/onal are included all forts 
of things moveable, which may attend a man’s perfon 
wherever he goes; and therefore being only the objects of the 
law while hey remain within the limits of it’s jurifdi€tion, and — 
being alfo of a perifhable quality, are not efteemed of fo high a — 
nature, nor paid fo much regard to by the law, as things that are ; 
in their nature more permanent and zmmoveable, as lands, and 
houfes, and the profits iffluing thereout. Thefe being conftantly — 

within the reach, and itis the protection of the law, were the © 
principal favourites of our firft legiflators: who took all imagin- 


tae SS ae a lett = sh 


able care in afcertaining the ane and directing the difpofition, t 


of fuch property as they imagined to be lafting, mats which would : 
ee to pofterity the trouble and pains that their anceftors em- 
ployed about them ; but at the fame time entertained a very low p 
and contemptuous opinion of all perfonal eftate, which they re- — 
garded only as atranfient commodity. The amount of it indeed | 
was, comparatively, very trifling, during the fcarcity of money 
and the ignorance of luxurious refinements, which prevailed 1 in 
the feodal ages. Hence it was, that a tax of the fifteenth, tenth, 
or fometimes a much larger propotion, ‘of all the moveables of 


with much unconcern by our antient hiftorians, though now it 
would juftly alarm our opulent merchants and ftockholders. And 
hence likewife may be derived the frequent forfeitures inflicted 


Ra Mg 
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by the common law, of all a man’s goods and chattels, for mif- 
behaviours and inadvertencies that at prefent hardly feem to de« 
ferve fo fevere a punifhment. Our antient law-books, which are 
founded upon the feodal provifions, do not therefore often con- 
defcend to regulate this fpecies of property. ‘There is not a chap- 
ter in Britton or the mirroir, that can fairly be referred to this 
head; and the little that is to be found in Glanvil, Bratton, and 
Fleta, feems principally borrowed from the civilians. But of 
later years, fince the introduction and extenfion of trade and com- 
“merce, which are entirely occupied in this fpecies of property, 
and have greatly augmented it’s quantity and of couric it’s value, 
we have learned to conceive different ideas of it. Our courts 
now regard a man’s perfonalty in a light nearly, if not quite, 
equal to his realty: and have adopted a more enlarged and lefs 
technical mode of confidering the one than the other; frequent- 
ly drawn from the rules which they found already eftablithed by 
the Romanlaw, wherever thofe rules appeared to be well-ground- 
ed and appofite to the cafe in queftion, but principally from rea- 
fon and convenience, adapted to the circumftances of the times; 
preferving withal a due regard to antient ufages, and a certain 
feodal tincture, which is ftill to be found in fome branches of 
perfonal property. 


Bur things perfonal, by our law, do not only include things 
moveable, but alfo fomething more: the whole of which is com- 
prehended under the general name of chattels, catalla, which, 
_ fir Edward Coke fays’, isa French word fignifying goods. And 
this is true, if underftood of the Norman dialect; for in the 
grand couftumier®, we find the word chattels ufed and fet in op= 
pofition to a fief or feud: fo that not only goods, but whatever 
| was not a feud, were accounted chattels. And it is, | appre- 
hend, in the fame large, extended, negative fenfe, that our law 
adopts it; the idea of goods, or moveables only, being not fuf- 
ficiently comprehenfive to take in every thing that our law con- 
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fiders as. a chattel intereft. For fince, as the commentator on 
the couffumier obferves, there are two requifites to make a fief or 
heritage, duration, as to time, and immobility with regard to 


place: whatever wants cither of thefe qualities is not, according 


to the Normans, an heritage or fief°; or, according to us, 18 — 


not a real eftate: the ebnfedtence of which in both laws i is, that 
it mult be a pcr dia eftate, or chattel. ee. 


CuattTeEts therefore are diftributed by the law into two 
kinds; chattels rea/, and chattels perfonal. 


1. Cuattrecs real, faith fir Edward Coke‘, are fuch as 
concern, or favour of, the realty; as terms for years of land, 


wardfhips in chivalry (while the military tenures fubfifted) the | 


next prefentation to a church, eftates by flatute-merchant, fta- 
tute-ftaple, e/egit, or the like; of all which we have already 
fpoken. 
iffuing out of, or annexed to real eftates: of which they have 
one quality, oz. immobility, which denominates them real; 


but want the other, viz. a fufficient, legal, indeterminate dura-. 


And thefe are called real chattels, as being intereits _ 


tion: and this wantitis, that conftitutes them chattels. The ut- — 


- moft period for which they can laft is fixed and determinate, either 


for fuch.a fpace of time certain, or till fuch a particular fum of, 


money be raifed out of fuch a particular income; fo that they are 


not equal i in the eye of the law to the lowelft efiate of freehold, a 


leafe for another’ s life ‘their tenants were confidered, upon feodal | 


principles, as merely bailiffs or farmers ; and the tenant of the free- 


hold might at any time have deftroyed theit intereft, till the reign © 


of Henry VIS. A freehold, which alone is a real eftate, and 
feems (as has been faid) to anfwer to the fief in Normand y> is 


conveyed by corporal inveftiture and livery of feifin; which gives — 


the tenant fo ftrong a hold of the land, that it never after can 


et tout ce qui n’eft point en heritage. EL. Will, 
Nothi, c. 4. apud Dufreine. If. 409. 

d 1 Inft. 118. | 
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e Cateux font meubles et immeubles: ficomme. 
vrais meubles font qui tranf{porter fe peuvent, 
ef enfuiver le corps immeubles font chofes qua 
ne peuvent enfuivir le corps, niefire tranfpartees, 
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be wrefted from him during his life, but by his own act, of vo- 
luntary transfer or of forfeiture; orelfeby the happening of fome 
future contingency, as in hae pur auter vie, and the determin- 
able freeholds mentioned in a former chapter’. And even thefe, 
being of an uncertain duration, may by poflibility laft for the 
owner's life; for the law will not prefuppole the contingency to 
happen before it actually does, and till then the eftate is to all 
intents and purpofes a life eftate, and therefore a freehold inte- 


reft. On the other hand, a chattel intereft in lands, which the 


Normans put in oppofition to fief, and we to freehold, is con-~ 
veyed by no feifin or corporal invefliture, but the pofleflion is 
gained by the mere entry of the tenant himfelf; and it is jure 


_ to expire at a time prefixed and determined, if not fooner. Thus 


aleafe for years muift neceflarily fail at the end and completion of 
the term; the next prefentation toa church is fatisfied and gone 
the inftant it comes into poffeflion, that is, by the firft avoidance 
and prefentation to the living; the conditional eftates by fatutes 
and ‘e/egit are determined as foon as the debt is paid; and fo 
guardianthips in chivalry were fure 4o expire the moment that 


the heir came ofage. Andif there be any other chattel real, it 


will be foundto correfpond with the reft in this effential quality, 


_ that it’s duration is limited to a time certain, beyond whichit 


cannot fubfift. 


2.CCHATTELS perfonal are, properly and firi@ly fpeaking, 
things moveable; which may be annexed to or attendant on the 
perfon of the owner, and carried about with him from one part 
of the world to ‘another. Such are animals, houfehold-fiuff, 
money, jewels, corn, garments, and every thing elfe that can 
properly be put in motion, and transferred from bere to place. 
And of this kind of chattels it is, that we are principally to fpeak’ 
inthe remainder of this book; having been unavoidably led to 
confider the nature of chattels fat and their incidents, in the 
former chapters which wete employed upon real eftates: that 
oh rie ie | kind 
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kind of property being ofa mongrel amphibious nature, origi- 
nally endowed with one only of the characteriftics of each fpe- 


cies of things; the immobility of things real, and the precarious 
duration of thin gs perfonal. 


CHATTEL interefts being thus difineuifhed and diftributed, 
it will be proper to confider, firft, the nature of that property — 
or dominion, to which they are liable; which mutt be princi- 
pally, nay folely, referred to perfonal chattels: and, fecondly, 


the zit/e to that property, or how it may be loft and acquired. 
Of each of thefe in it’s order. . 
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G@parTER THE TWENTY FIFTH, 


Or PROPERTY ix THINGS PERSONAL. 


ROPERTY, in chattels perfonal, may be either in pojfe/- 
fion; which is where a man hath not only the right to enjoy, 
but hath the actual enjoyment of, the thing: or elfe it is in 
aition; wherea man hath only a bare right, without any occu- 
pation or enjoyment. And of thefe the former, or property in po/~ 
feffion, is divided into two forts, an abfolute and a qualified property- 


1. First then of property in poffe/fion abfolute; which is 
where a man hath, folely and exclufively, the right, and alfo the 
occupation, of any moveable chattels ; fo that they cannot be 
transferred from him, or ceafe to be his, without his own act or 
default. Such may be ail znanimate things, as goods, plate, mo- 
ney, jewels, implements of war, garments, and the like: fuch 
alfo may be all vegetable productions, as the fruit or other parts 
of a plant, when fevered from the body of it; or the whole 
plant itfelf, when fevered from the ground; none of whichcan © 
be moved out of the owners poflefiion without his own act or 
confent, or at leaft without doing him an injury, which itis the 
bufinefs of the law to prevent or remedy. Of thefe therefore 
there remains little to be faid. 


Bur with regard to animals, which have in themfelves a prin- 
ciple and power of motion, and (unlefs particularly confined) 


can convey themfelves from one part of the world to another, 
| ; there 


s 


: Book Il, 


there is a great difference made with refpect to their feveral claf- 
fes, not only in ourlaw, butin the law of nature and of all ci- 
vilized nations. They are diftinguifhed into fuch as are domitae, © 
, and fuch as are ferae naturae; {ome being of a fame, and others — 
of a wild difpofition. In fuch asare of a nature tame and do- 4 
. Meitic, (ashorfes, kine, fheep, poultry, and the like) a man 
may have as abfolute a property asin any inanimate beings; be- | 
caule thefe continue perpetually in his occupation, and will not 
{tray from his houfe or perfon, unlefs by accident or fraudulent 
enticement, in either of which cafes the owner does not lofe 
his property*: in which our law agrees with the laws of France 
and Holland’. The ftealmg, or forcible abduction, of fuch pro. 
_perty as this, is alfo felony ; for thefe are things of intrinfic va- 
lue, ferving for the food of man, or elfe for the ufes. of hufband- 
dry*, Butin animals ferae naturae a man can have no abfolute 
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_ Or all tame and domeftic animals, the brood belongs to the 
“owner of the dam or mother; the Englifh law agreeing with the 
civil, that “ partus fequitur ventrem” in the brute creation, though 
for the moit part in the human fpecies it difallows that maxim. — 
And therefore in the laws of England*, as well as Rome®, © 4 
* equam meam equus tuus praegnantem fecerit, non eft tuum fed 
“¢ meam quod natum eft.” And, for this, Puffendorf*, gives a fen- 
fible reafon: not only becaufe the male is frequently unknown ; 
but alfo becaufe thedam, during the time of her pregnancy, 18 
almott ufelefs to’‘the proprietor, and muft be maintained with 
ae greater expenfe and care : wherefore as her owner is the lofer by 
ia _her pregnancy, he ought to be the gainer by her brood. An ex- 
ception to this rule is in the cafe of young cygnets; which be-— 
long equally to the owner of the cock and hen, and fhall be di- 
vided between them®.. But here the reafons of the general rule 
| | ceafe, 
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ceafe, and “ ceffante ratione ceffat et ipfa lex :” for the male is well 
known, by his conftant affociation with the female; and for the 
fame reafon the owner of the one doth not fuffer more difadvan- 
tage, during the time of pregnancy and nurture, than ‘the owner 
of the other. 


Il. OTHER animals, that are not of a tame and domeftic 
‘nature, are either not the objects of property at all, or elfe fall 
under our other. divifion, namely, that of qualified, limited, or 
_fpecial property : which is fuch as is not in it’s nature permanent, 
but may fometimes fubiiit, and at other times not fubfift. In dif 
cuffing which fubject, I fhall in’ the firft place fhew, how this 
fpecies-of property may fubfit in fuch animals as are ferae na- 
turae, or of a wild nature; and then, how it may fubfift in any 
other things, when under particular circumftances. 


Firs then,aman may be invelted with a qualified, but not 
an abfolute, property in all creatures that are ferae naturae, either 
per indufiriam, propter impotentiam, ox propter Se an 


1. A QUALIFIED property may fubfilt in animals ferce 
naiurae per induftriam hominis: by a man’s reclaiming and ma- 
king them tame by art, induftry, and education; or by fo con- 
fining them within his own immediate power, that they cannot 
efcape and ule their natural liber ty. And under this head fome 
writers have ranked all'the former fpecies of animals we have 
mentioned, apprehending none to be originally and naturally 
tame, but only made fo by art and cuftom: as, horfes, fwine, 
and other cattle; which, if originally left to themfelves, would: 
have chofen to rove up and down, feeking their food at large, and 
are only madedomeitic by ufe and familiarity, and are therefore, 
fay they, called man/fueta, quafi manui afueta. But however well 
this notion may be founded, abftractedly confidered, our law ap- 
prehends the moft obvious diftinction to be, between fuch animals 
as we generally fee tame, and are therefore feldom, if ever, found 
wandering at large, which i it calls domitae naturae ; and fuch crea- 


tures 
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tures as are ufually found at liberty, which are therefore fuppofed — 
to be more emphatically ferae naturae, though it may happen — 
that the latter {hall be fometimes tamed and confined by the art 

and induftry of man. Such as are deer in a park, hares or rabbets 
in an inclofed warren, doves in a dovehoute, pheafants or partrid- — 
ges in a mew, hawks that are fed and commanded by their owner, 
and fith ina private pond orin trunks. Thefe are no longer the 
property of a man, than while they continue'in his keeping or — 
actual poffeffion: but, if at any time they regain their natural 
liberty, his property inftantly ceafes; unlefs they have animum — 
revertendi, which is only to be known by their ufual cuftom of 
returning’. A maxim which 1s borrowed from the civil law'; 
< revertendi animum videntur definere habere tunc, cum revertendt 
“ confuetudinem deferuerint.” "The law therefore extends this 
poffeffion farther than the mere manual occupation; for my 
tame hawk that is purfuing his quarry in my prefence, though 
he is at liberty to go where he pleafes, is neverthele/s my pro- 
perty; for he hath animum revertendi. So are my pigeons, 
that: are flying at a‘diltance from their home (efpecially of the 
carrier kind) and likewife the deer that is chafed out of my — 
park or foreft, and is inftantly purfued by the keeper or fo- 
refter : all which remain {till in my poffeflion, and I ftill preferve _ 
my qualified property in them. But if they ftray without my ) 
knowlege, and do not return in the ufual manner, it is then law- 
ful for any ftranger to take them“. But if a deer, or any wild 
animal reclaimed, hath a collar or other mark put upon him, and 

goes and returns at his pleafure; or if a wild {wan 1s taken, and 
marked and turned loofe in the river, the owner’s property in him — 
fill continues, and it isnot lawful for any one elfe to take him'; 
but otherwife, if the deer has been long abfent without returning, 
or the fwan leaves the neighbourhood. Bees alfo are ferae na- a 

turae; but, when hived and reclaimed, a man may have a quali- i 

fied property in them, by the law of nature, as well as by the © 

civillaw™. And to the fame purpofe, not to fay in the fame — 
. words, \_ 
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words, with the civil law, fpeaks Bracton”: occupation, that is, 
hiving or including them, gives the property in bees; for, thou gh 
a fwarm lights upon my tree, | have no more property in them 
till I have hived them, than [ have in the birds which make their 
nefts thereon; and shevenice if another hives them, he fhall be 
their proprictor ; ; but a fwarm, which fly from and out of my 
hive, are mine fo long as | can keep them in fight, and have power 
to purfue them; and in thefe circumitances no one elfe is entitled 
to take them. But it hath been alfo faid°, that with us the only 
ewnerfhip in bees 1 is ratione fola; and the charter of the foreft”, 
which allows every freeman to be entitled to the honey found 
within his own woods, affords great countenance to this doétrine, 
that-a qualified property may be had in bees,in confideration of 
the property of the foil whereon they are found 


In all thefe creatures, reclaimed from the wildnefs of their 
nature, the property is not abiolute, but defeatible: a property, 
that may be deftroyed if they refume their antient wildnefs, and 
are found at large. Forif the pheafants efcape from the mew, 
or the fifhes from the trunk, and are feen wandering at large in 
their proper element, they become ferae naturae again ; hd are 
free and open to the firft occupant that has ability | to feife them. 
But while they thus continue my qualified or defeafible property, 
they are as much under the protection of the law, as if they 
were abfolutely and indefeafibly mine: and an aétion will lie 
again{ft any man that detains them from me, or unlawfully de- 
ftroys them. It is alfo as much felony by common law to ce 
fuch of them as are fit for food, as it is to fteal tame animals 2 
but not fo, if they are only kept for pleafure, curiofity, or ohm 
as dogs, bears, cats, apes, parrots, and finging birds'; ; becaule 
their galls is not intrinfic, but depending only on the bhai of 
the awner*: though it is fuch an invafion of property ‘as may 
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amount toacivilinjury, and be redrefled by a civil aétion’. Yet 


.to fteala reclaimed hawk is felony both by common law and 
ftatute"; which feems to bea relic of the tyranny of our ane i 


tient fportfmen. And, among our elder anceftors the antient 
Britons, another {pecies of elaaee animals, vz. cats, were — 
looked upon as creatures of intrinfic value; and the killing or 
ftealing one was a grievous crime, and fubjected the offender to- 
a fine; efpecially ate belonged to the king’s houfhold, and was 


the cuftos horrei regi, for which there was a very peculiar forfei- © 


ture”. And thus much of qualified propert 


yin wild animals, 


2. A QuALIFIED property may alfo fubfift with relation to 


animals ferae naturae, ratione impotentiae, on account of Le . 
own inability. As when hawks, herons, or other birds build in © 
my trees, or coneys or other creatures make their nefts or bur- 


rows in my land, and have young ones there; I have a qualified 
property in thofe young ones, till fuch time as they can fly, or 
run away, and then my property expires*: but, till then, it is in 
fome cales trefpafs, and in others felony, for a {ftranger to take 
them away’. For here, as the owner of the land has it in his 
power to do what he pleafes with them, the law therefore velts 

a property in him of the young ones, in the fame manner as it — 
cies of the old ones if reclaimed and confined : for thefe cannot 


through weaknefs, any more than the others through refrain, P 


ufe their natural liberty and forfake him. 
23 A MAN may, laftly, have a qualified property in animals 


vilege of hunting, PAEINE and killing them, in exclufion of f other 7 


perfons. | 4 


¢ Bro. Abr. tit. Trefpafs. 407. . 

ms wel C.\sa2.) Hawk, P. CP c.' 93. 

y §& Si quis felem, horreit regu cuftodem, oc~ 
&¢ ciderit vel furto abftulerit, felts fumma cau- 
é¢ da [ufpendatur, cepite aream attingente, et in 
&¢ eam grana tritici efundantur, ufquedum fum- 
& mitas Caudae tritico co-operiatur.”” Wotton. 


LL. Wall. l. 3. ¢. §. §. 5. An amercement™ 
fimilar to which, fir Edward Coke ‘tells us 
(7. Rep. 18.) there antiently was for fealty 
fwans ; only fufpending them aS the beak, 
inftead of the tail. 
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Rae naturae, propter privilegium: that is, he may have the pri- — 
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perfons. Here he has a tranfient property in thefe animals ufu- 
ally called game, fo long as they continue within his liberty’ ; 
and may reftrain any ftranger from taking them therein: but the 
inftant they depart into another liberty, this qualified property 
ceafes. The manner, in which this privilege is acquired, will be 
fhewnin a fubfequent chapter. 


Tue qualified property which we have hithertoconfidered, ex- 
tends only to animals ferae naturae, when either reclaimed, im- ° 
_potent, or privileged. Many other things may alfo be the objects 
of qualified property. It may fubfiftin the very elements, ot fire 
or light, of air, and of water. A man can have no abfolute per- 
-gmanent property in thefe, as he may in the earth and land; fince 
thefe areof a vague and fugitive nature, and therefore can ad- 
mit only of a precarious and qualified ownerfhip, which lafts fo 
long as they are in actual ufe and occupation, but nolonger. If 
a man difturbs another, and deprives him‘of the lawful enjoy- 
ment of thefe; if one obftructs another’s antient windows’, cor- 
rupts the air of his houfe or gardens”, fouls his water®, or un- 
pens and lets it out, or if he diverts an antient watercourfe that 
ufed to run to the other’s mill or meadow‘; the law will animad- 
vert heréon as an injury, and protect the aarey injured in his pof 
feflion. Bit the property in them ceafes the inftant they are out 
of pofleflion: for, when no man is engaged in their actual occu- 
_ pation, they become again common, and every man hasan equal 
right to appropriate them to his own ufe. 


Tursekinds of qualification in property depend upon the 
peculiar circumfiances of the fubject matter, which is not capa- 
ble of being under the abfolute dominion of any proprietor. But 
property may alfo be of a qualified or fpecial nature, on account 
of the peculiar circumftances of the owner, when the thing it- 
Si is very capable of abfolute ownerfhip. As in cale of bai/- 
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ment, OF delivery, of goods to another perfon for a particular ute; 
as to acarrier to convey to London, to an innkeeper to fecure in ~ 
hisinn, orthelike. Here there is no abfolute property in either © 

the bailor or the bailee, the perfon delivering, or him to whom 
ah is delivered: for the bailor hath only the right, and not the” 
immediate pofleflion ; the bailee hath the poffeflion, and onlya — 
temporary right. But it is a qualified property in them both ; ~ 
and each of them is entitled to an action, in cafe the goods be © 
damaged or taken away: the bailee on account of his immediate 
pofleffion ; > the bailor, -becaufe the poflefiion of the bailee is, 
mediately, his pofleflion alfo*. So alfo in cafe of godds pledged, 
or pawned upon condition, cither to repay money or otherwile; 
both the pledgor and pledgee have a qualified, but neither of 
them an abfolute, property therein : the pledgor’s property is con- 
ditional, and depends upon the performance of the‘condition of 
re-payment, &c; and fo too is that, of the pledgee, which de- | 
pends upon it’s non-performance'. The fame may be faid of 
goad: diftreined for rent, or other caufe of diftrefs: which are 
in the natureof a DARE, and are not, at the firft taking, the 
abfolute property of either the diftreinor, or party diftreined ; 
but may be redecined, or cHe forteited, by the fubfequent con- 
duct of the latter. Buta fervant, who hath the care of his maf- 
ter’s goods or chattels, as a bu tie of plate, a fhepherd of fheep, 
and the lik <e, hath not any property or poffeffion either abiolute 
or qualified, but only a mere charge or overfight®. 


Havine thus confidered the feveral divifions of property in 
poffefion, which fubfifts there only, ‘where a man hath both the 
right and alfo the occupation of the thing ; we will procced next 
to take a fhort view of the nature of property in aétion, or fuch 
where a man hath not the occupation, but merely a bare right 


‘to occupy the thing in queition; the pofleflion whereof may | 
however be recover a by afuit or action at law: : from whence 


the 


e 1 Roll. Abr. 607. ; g 3-Int. 108. 
£ Cro. Jac. 245. 
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the thing o recoverable is called a thing, or chofe, im action®. 
Thus money due on abondis achofe in action; fora property 
in the debt veits at the time of forfeiture mentioned in the obti- 
gation, but there is no poffeflion till recovered by courfe of law. 
Lf a man promifes, or covenants with me, to do any a¢t, and fails 
in it, whereby I fufferdamage; the recompenfe for ae damage 
is a cho/e in action : for-though aright to fome recompenfe vets 
in me, at the time of the damage done, yet what and how large 
fach recompenfe fhall be, can only be afcertained by verdict; and 
the poffeflion can only be given me by legal judgment and exe- 
cution. In the former of thefe cafes the ftudent will obferve, that 
_ the property, or right of action, depends upon an expre/s contract 

or obligation to pay a ftated fum: and in the latter it depends 
upon an implied contract, that if the covenantor does not perform 
the act he engaged to do, he fhall pay me the damages I fuftain 
by this breach of covenant. And hence it may be collected, that 
all property in action Uepends entirely upon contraé¢ts, either ex- 
prefs or implied ; which are the only regular means of acquiring 
a chofein action, and of the nature of which we fhall difcourfe 
at large in a fubfequent chapter. : 


A rt prefent we have only to remark, that upon all contraéts 
_or promifes, either exprefs or implied, and the infinite variety of 
cafes into which they are and may be {pun out, the law gives an 
action of fome fort or other to the party injured in cafe of non- 
performance ; to compel the wrongdoer to do juftice to the party 
with whom he has contracted, and, on failure of performing the 
identical thing he engaged to do, to render a fatisfaGtion equiva- 
lent to the damage fuftained. But while the thing, or it’s equi- 
valent, remains in fufpenfe, and the injured party has only the 
right and not the occupation, itis called a cho/ée in action 3, being 
athing rather im potentia than in eff: though the owner mays 
| / have 
h The fame idea, and the fame denomi- Samus.” (Ff. at. 3. $2.) And again 3 * ae- 
wation, of property prevailed in the civil <¢ que bonis adnumerabitur etiam, fi quid eft in 


law. ‘© Rem in bonis noftris habere intelligimur, ‘© abtionibus, petitionibus, perfecutionibus. Nam 
** guotiens ad reeiperandam eam attionem babe- “¢ et hage in bons coffe videntur.” (Ff. 50. 16.49.) 
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have as abfolute a property in, and be as well intifled to, fuch — 


thingsin action, as to things in pofleflion. 


Awnp having thus diftin gutfhed the different degree or quantity 


of dominion or property to which things perfonal are fubject, we | 


may add a word or two concerning the time of their enjoyment, 
and the number of their owners; in conformity to the method 
before obferved in treating of the property of things real. 


F trsT, as to the time of enjoyment.' By the rules of the antient 


common law, there could be no future property, to take place in 


expectancy, created in perfonal goods and chattels; becaufe, be- 
ing things tranfitory, and by many accidents fubject to be loft,. 

deftroyed, or otherwife impaired, and the exigencies of trade 
requiring alfo a frequent circulation thereof, it would occafion 
perpetual fuits and quarrels, and put a ftop to the freedom of 


commerce, if fuch limitations in remainder were generally tole-. 


rated andallowed. But nfo in laft wills and teftaments fuch em 
mitations of perfonal goods and chattels, in remainder after a 
bequeft for life, were permitted’: though originally that indul- 


gence was only fhewn, when merely the ufe of the goods, and not 


the goods themfelves, was given to the firft legatee* ; the pro- 
perty being fuppofed. to continue allthe time in the executor of 


thedevifor. But now that diftinction is difregarded!: and there-. 


fore ifa man either by deed or will limits his beck or furniture 
to A for life, with remainder over to B, this remainder is good, 
‘But, where an eftate-tail in things ea hal is given to the firit 


or any fubfequent pofleffor, it veits in him the total property, : 
and no remainder over fhall be permiutted’on fuch a limitation™. — 


For this, if allowed, would tend to a perpetuity, as the devifee 

or grantee in tail of a chattel has no method of barring the en- 
tail ; and therefore the law vefts in him at once the entire domini- 
on of the goods, being analogous to the fee-fimple which a te- 
- nantin tail may acquire in a real eltate. 


NEXE /) 


i 1 Equ. Caf abr: 360. 12 Freei. 206, 
k Mar. 106. mz P. Wms. 290. 
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Next, as to the number of owners. Things perfonal may 
belong to their owners, not only in feveralty, but alfo in joint- 
tenancy, and in common, as well as real eftates. They cannot 
indeed be vefted in coparcenary ; becaufe they do not defcend 
from the anceftor to the heir, which is neceflary to conftitute co- 
parceners. But if a horf=, or other perfonal chattel, be given to 
two or more, abfolutely, they are joint-tenants hereof; and, un- 
lefs the jointure be fevered, the fame doctrine of furvivorfhip 
fhall take place as in eftates of lands and tenements". And, in 
like manner, if the jointure be fevered, as by either of them fell- 
ing his fhare, the vendee and the remaining part-owner fhall be 

tenants. in common, without any jus accrefcend: or furvivorthip °. 
So alfo if 100/. be given by will to two or more, equally to be 
divided between them, this makes them tenants in common?’ ; 
as, we have formerly feen°, the fame words would have done, 
in regard to real eftates. But, fortheencouragement of hufbandry 
and trade, it is held that a ftock on a farm, though occupied 
jointly, and alfo a flock ufed in a joint undertaking, by way of 
partnerfhip in trade, fhall always be confidered as common and 
not as joint property; and there fhall be no furvivorthip therein *. _ 


n Litt. §. 282. x Vern. 482. q pag. 193. 
© Litt. §. 321. rx Vern. a7. Co, Litt, 182. 
p 1 Equ. Caf, abr. 292. 
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CHAPTER THE TWENTY SIXTH. 


Or TITLE to THINGS PERSONAL. 
| py OCCUPANCY. 


. 7 E are next to confider the f7//e to things perfonal,.or the 
VW various means of acquiring, and of lofing, fuch property 
as may be had therein: both which confiderations of gain and 
lofs fhall be blended together in one and the fame view, as was ~ 
done in our obfervations upon real property ; fince it is for the 
moft part impoflible to contemplate the one, without contem- 
plating the other alfo. And thefe methods of acquifition or lofs 
are principally twelve: 1. By occupancy. 2. By prerogative, — 
3. By forfeiture. 4. By cuftom. 5. By fucceflion. 6. By mar-. ~ 
riage. 7. Byjudgment. 8. By gut. 9. By contract. 10. By 
bankruptcy. 11. By teftament. 12. By adminiftration. — 


Anp, firft, a property in goods and chattels may be acquired 
by occupancy : which, we have more than once* remarked, was 
the original and only primitive method of acquiring any property 
at all; but which has fince been reftrained and abridged, by the — 
pofitive laws of fociety, in order to maintain peace and harmony 
among mankind. For this purpofe, by the laws of England, — 
gifts, and contracts, teftaments, legacies, and adminiftrations 
have been introduced‘and countenanced, in order to transfer and — 
continue that property and poffeffion in things perfonal, which — 

| EAE has@ 
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has once been acquired by the owner. And, where fuch things 
are found without any other owner, they for the moft part belong 
to the king by virtue of his prerogative; except in fome few in- 
ftances, wherein the original and natural right of occupancy is 
ftill permitted to fubfift, and which we are now to confider. 


1. Tuus, in the firft place, it hath been faid, that any body 
may feife to hisown ufe fuch goods as belong.to an alien enemy >. 
For fuch enemies, not being looked upon as members of our {o- 
ciety, are not entitled during their ftate of enmity to the benefit 
or protection of the laws; and therefore every man that has op- 
portunity is permitted to feife upon their chattels, without being 
compelled asin other cafes to make reftitution or fatisfaction to 
theowner. But this, however generally laid down by fome of 
our writers, muit in reafon and juftice be reftrained to fuch cap- 
tors as are authorized by the public authority of the flate, ref- 
ding in the crown °; and to fuch goods as are brought into this 
country by an alien enemy, after a declaration of war, without 
afafe-conduct or paflport. And therefore it hath been holden ee 
that where a foreigner is refident in England, and afterwards a 
war breaks out between his country and ours, his goods are not 
_ liable to be feifed. It hath alfo been adjudged, that if an enemy 
take the goods of an Englifhman, which are afterwards retaken 
by another fubject of this kingdom, the former owner fhall lofe 
his property therein, and it fhall be indefeafibly vefted in the fe- 
cond taker; unlefs they were retaken the fame day, and theowner 
before fun-fet puts in his claim of property*®. Which is agree- 
able to the law of nations, as underftood in the time of Grotius*, 
even with regard to captures made at fea; which were held to 
be the property of the captors after a pofleflion of twenty four 
hours: though the modern authorities® require, that before the 
property can be changed, the goods muft have been brought into 
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Ann, asin the goods of an enemy, fo alfo in his perfon, a 

man may argue’ a fort of qualified SRoperey. by taking hima | 
prifoner in war"; at leaft till his ranfom be paid’. And this doc- © 
trine feems to have been extended to negfo-fervants', who are 
purchafed, when captives, of the nations with whom ee are at 
war, and continue therefore in fome degree the property of their 
mafters who buy them: though, accurat ely {peaking, that pro- 
perty confifts rather in the per rpetual Jervice, than in oe body or 
fee of the captive™. 


2, Tuus again, whatever moveables are found upon the 
furface of the earth, or in the fea, and are unclaimed by any 
owner, are fuppofed to be abandoned by the laft proprietor; 
and, as fuch, are returned into the common ftock and mafs_ 
of things: and therefore they belong, asin a ftate of nature, 

i to the firft occupant or fortunate finder, unlefs they fall within 
the defcription of waifs, or eftrays, or wreck, or hidden trea- 
ure; for thefe, we have formerly feen', are vefted by law in the 
_king, and form a part of the ordinary revenue of the crown. 


9. Tuus toothe benefit of the elements, the light, the air, 
and the water, can only be appropriated by occupancy. Ifihave 
an antient window overlooking my neighbour’s ground, he may 
not erect any blind to obftruct the light: but if I build my houfe 
clofe to his wall, which darkens it, 1 cannot compel him to de- 
molifK his wall; for there the firlt occupancy, is rather in him, 
>» thaninme. Ifmy neighbour makes a tan-yard, fo as to annoy 
| and | 
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j We meet with a curious writ of tref- 
pafs in the regifter (r02.) for breaking ‘a 
man’s houfe, and fetting fuech a prifoner at 
large. ‘* Quare domum ipfius A. apud W. (in 
** gua idem A. quendam H. Scotum per ipfum 
‘8 A. de guerra capiumtanquam prifanem fuam, 
§* quoufque fibide centum libris, per quas idea 


‘© H. redemptionem fuam cum pracfato.A. pros «— 


“ vita fua falvanda fecerat, fatisfatlum foret, 
** detinuit ) fregit, et ipfum H. ante ef abduxit, 
£6 vel quo voluit, abire permifit, Ge.” 

i 2 Leve2or. 
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and render lefs falubrious the air of my houfe or gardens, the 
law will furnifh me with a remedy ; butif ‘he is firft in pofleflion 
of the air, and I fix my habitation near him, the,nufance is of 
my own feeking, and may continue. If a ftream be unoccupied, | 
I may erect a mill thereon, and detain the water; yet not fo as 
to injure my neighbour’s prior mill, or his meadow: for he hath 
by the frf&t occupancy acquired a property in the current. 


4. WiTH regard likewife to animals ferae naturae, all man- 
kind had by the original grant of the creator a right to purfue 
and take any fowl or infect of the air, any fifh or inhabitant of 
the waters, and any beaft or reptile of the field: and this natu- 
ral right fill continues in every individual, unlefs where it is re- 
{trained by the civil laws of the country. And whena man has 
once fo feifed them, they become while living his qualified pro- 
perty, or, if dead, are ab/olutely his own: fo that to fteal them, 
or gtherwife invade this property, is, according to the retpective 
values, fometimes a criminal offence, fometimes only a civil in- 
jury. The reftrictions which are laid upon this right, by the laws 
of England, relate principally to royal filh, as whale and ftur- 
geon, and fuch terreftrial, arial, or aquatic animals as go under 
the denomination of game; the taking of which is made the ex- 
clufive right of the prince, and fuch of his fubjects to whom he 
has granted the fame royal privilege. But thofe animals, which 
are not exprefsly foreferved, are ftill liable to be taken and ap- 
propriated by any of the king’s fubjects, upon their own ternto- 
ries; in the fame manner as they might have taken even game 
itfelf, till thefe civil prohibitions were iffued: there beingin na- 
ture no diftinction between one fpecies of wild animals and an- 
other, between the right of acquiring property in a hare or a 
{quirrel, in a partridge or a butterfly: but the difference, at pre- 
fent made, arifes merely from the politive municipal law. 

i . 


5. To this principle of occupancy alfo muft be referred the 
method of acquiring a{pecial perfonal property in corn growing 
on the ground, or other emblements, by any poffeffor of the land 
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who hath fown oF planted it, whether he be owner of the-inhe- 
ritance in fee or in tail, or be tenant for life, for years, or at will: 
which emblements are diftiné from the real eftate in the land, 
and fubjecttomany,though not all, theincidents attendin gperfonal — 
chattels. They were devifable by teftament before the ftatute of 
wills”, and at the death of the owner fhall veft in his.executor 
and not his heir; they are forfeitable by outlawry in a perfona 
action": and by the ftatute 11 Geo. Il.c. 19. though. not by the 
common law®, they may be diftreined for rent arrere. The rea- 
fon foradmitting the acquifition of this fpecial property, by te- 
nants who have temporary interefts, was formerly given ;? and 
it was extended to tenants in fee, principally for the benefit of 
their creditors: and therefore, though the emblements are aflets 
in the hands of the executor, are forfeitable upon outlawry, and 
diitreinable for rent, they are not inother refpects confidered as 
perfonal chattels ; and particularly, they are not the object of 
larciny, before they are fevered from the ground‘, 


6. Tue doctrine of property arifing from acceffion is alfo 
grounded on the right of occupancy. By the Roman law, if any 
given corporeal fubitance received afterwards an acceflion by na- 
tural or by artificial means, as by the growth of vegetables, the 
pregnancy of animals, the embroidering of cloth, or the con- 
verfion of wood or metal into veffels and utenfils, the original 
owner of the thing was intitled by his right of poffeflion to the 
property of it under fuch it’s ftate of improvement’: but if the 
thing itfelf, by fuch operation, was changed into a different {pe- 
cies, as by making wine, oil, or bread, out of another’s grapes, 
olives, or wheat, it belonged to the new operator ; who was only 
to make a fatisfaction to the former proprietor for the materials, 
which he had fo converted’. And thefe doétrines are implicitly 
copied and adopted by our Bracton’, in the reign of king Hen- 
ry U1; and have fince been confirmed by many refolutions of the 


courts”. 
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courts’. Jt hath even been held, that if one takes away another’s 
wife or fon, and cloaths them, and afterwards the hufband or 
farther retakes them back, the garments fhall ceafe to be the pro- 
perty of him who provided them, being now annexed to the 
perfon of the child or woman”. 


+. But in the cafe of confufion of goods, where thofe of two 
perfons are fo intermixed, that the feveral portions can be no 
longer diftinguiihed, the Englith law partly agrees with, and 
partly differs from, the civil. If the intermixture be by confent, 
TL apprehend that in both laws the proprietors have an intereft in 
common, in proportion to theirrefpective fhares*. But, if one 
wilfully intermixes his money, corn, or hay, with that of an- 
other man, without his approbation or knowlege, or cafis gold 
in like manner into another’s melting-pot or crucible, the civil 
law though it gives the fole property jof the whole to him who 
has not interfered in the mixture, yet allows a fatisfaction to the 
other for what he has fo improvidently loft’. But our Jaw, to 
guard againit fraud, allows no remedy in fucha cafe; but gives 
the intire property, without any account, to him, whofe original 
dominion is invaded, and endeavoured to be rendered uncertain 
without his own confent’. 


8. Turreis ftill another fpecies of property, which, being 
grounded on labour and invention, is more properly reducible to 
the head of occupancy than any other; fince the right of occu- 
pancy itfelf is fuppofed by Mr Locke*, and many others’, to be 
founded on the perfonal labour of the occupant. And this is the 
right, which an author may be fuppofed to havein his own ori- 
ginal literary compofitions : fo that no other perfon without his 
leave may publifh or make profit of the copies. When a man 
by the exertion of his rational powers has produced an original 
work, he has clearly a right to difpofe of that identical work as 


he 
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he pleafes, and any attempt to take it from him, or vary the dif- 
pofition he has made of it, is an invafion of his right of property. 
Now the identity of a literary compofition confiits intirely in the 
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fentiment and the language; the fame conceptions, cloathed in the 


fame Mot: mutt ppceligriy be the fame compofition: and what- 
ever 1 cthibd be taken of conveying that compofition to the ear 
or aie eye of another, byrecital, by writing, or by printing, in 
any number of copies or at any period of time, it 1s always the 
identical work of the author which 1s fo conveyed ; and no other 
man can havea right to convey or transfer it without his confent, 
either tacitly or exprefsly given.’ This confent may perhaps be 
tacitly given, when an author permits his work to be publifhed, 
without any referve of right, and without.ftamping on it any 
marks of ene enPs it is then a prefent to the public, like the 
building of achurch, or the laying out a new highway : but, 
in cafe , a bargain for a fingle impreflion, or a fale.or gift of the 
copyright, the reverfion i is plainle continued in the original pro- 
prictor, orthe w hole property transferred to another. 


Tut Roman law adjudged, that if one man wrote any thing, 
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though never io elegantly, on the paper or parchment of an-_ 


“ot her! the writing fhould belong to the original owner of the 
materials on whieh it was written® : meaning Scere nothing: 
more thereby, than the’ mere mechanical operation of writing, 
fer which it directed the feribe to receive a fatisfaGtion; efpecial- 
ly as, in works of genius and invention, fuch as a picture paint- 
ed on another man’s canvas, the fame law‘ gave the canvas to 
the painter. We find no other mention in the civil law of any 


property in the works of the underftanding, though the fale of © © 


literary copies, for the purpofes of at or niultiplication, 1s 
certainly as antient as the times of Terence*, Martial®, and 
Statius*, Neither with usin England hath there been any final* 


determination: 


“wi 
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Pafch. 9 Geo. III. it was determined (upon 
folemn argument and great confideration) by 
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determination upon the right of authors at the common law. 
But much may be gathered from the trequent injunctions of the 
court of chancery, prohibiting the invafon of this property: ef- 
pecially where either the injundtions nese been perpetual’, or 
have related to unpublifhed manufcripts *, or to fuch antient books, 
as were not within the provilions of the apats of queen Anne}, 
Much may alfo be collected from the feveral legiflative recogni- 
tions of copyrights™; and from thofe adjudged ae at common 
law, wherein the crown hath been coniidered as invefted with 
certain prerogative copyrights"; for, if the crown is capable of 
an exclufive right in any one book, the fubject feems alfo capable 
of having the fame rightun another. 


But, exclufive of fuch copyright as may fubfift by the rules 
of the common law, the Natute 8 Ann. c. 19. hath protected ‘by 
additional penalties the property of authors and their aflions for 
the term of fourteen years; and hath directed that if, at the end 
of that term, the author himfelf be living, the rignt fhall then 
return to him for another term of the fant dein ati on: and a fi- 
milar privilege is extended to the inventors ot prints and engra- 
_ wings, for the term of eight and twenty years, by the flatutes- 

8 Geo. Il. c. 13. and 7 Geo. Ill. c. 38. All which appear to 
have been fuggefted by the exception in the ftatute of monopo- 
lies, 21 Jac. I. c. 3. which allows a royal patent of privilege to 
be grdnted for fourteen years to any inventor of anew manufac- 
ture, for the fole working or making of the fame ; by virtue 
whereof a temporary pr operty becomes, veited in the ‘patentee ° ‘ 


that, an exclufive copyright in authors fub- Shebbeare. 31 July 1758. 
“fits by the common law. - But a writ of 1 Knaplock v. Curl. before cited. — Eyre 
error hath been fince brought in the exche- v. Walker. 9 Jva. 1735. — Motte v. Faulk- 
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CHAPTER THE TWENTY SEVENTH. 


OF TITLE BY PREROGATIVE, AND 
FORFEITURE. 


SECOND method of acquiring property in perfonal 

chattels is by the éing’s prerogative: whereby a right 
may accrue either to the crown itfelf, or to fuch as claim under 
the title of the crown, as by grant or by prefcription. 


Sucu in the firft place are all tributes, taxes, and cuffoms; 
whether conftitutionally inherent in the crown, as flowers of the 
prerogative and branches of the cen/us regalis or antient royal 
revenue, or whether they be occafionally created by authority of 

i parliament ; of both which fpecies of revenue we treated largely — 
in the former volume, In thefe the king acquires and the fub-— 
ject lofes a property the inftant they become due: if paid, they — 
are a chofein pofleflion ; if unpaid, a chofe in action. Hither alfo — 
may be referred all forfeitures, fines, and amercements due to 
the king, which. accrue by virtue of his antient prerogative, or | 
by particular modern ftatutes: which revenues created by fta- 

tute do always aflimilate, or take the fame nature, with the an- 
tient revenues; and may therefore be looked upon as arifing from — 
a kind of artificial or fecondary prerogative. And, in either — 
cafe, the owner of the thing forfeited, and the perfon fined or 
amerced, do lofe and part with the property of the forfeiture, — 
fine, or amercement, the inftant the king or his grantee ace : 
: quires it. ; ae 


* 
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Iw thefe feveral methods of acquiring property by prerogative 
there is alfo this peculiar quality, that the kine cannot Rave Py 
joint property with any perfon in one entire chattel, or fuch a 
one as is not capable of divilion or feparation; but where the 
titles of the king and a a {abject concur, the king fhall have the 
whole: in like manner as the king can, Aeithick by grant nor 
contract, become ajoint-tenant of a chattel real with another 
perfon*; but by fuch grant or contract fhall become intitled to 
the whole in feveralty. Thus, ifa horfebe given-to the king and 
a private Poe , the king fhall have the fole property: if a bond 
be made to the king and a fubject, the king fhall have the whole 
penalty; the debt or-duty being one fingle chattel: and fo, if 
two perfons have the property of a horfe deren them, or have 
a joint debt owing them on bond, and one of them Liles his 
part to the king, or is attainted, whereby his moiety is forfeited 
to the crown; the king fhall have the entire horfe, and entire 
debt *. For, asit isnot confiftent with the dignity ae the crown 
to be partner with a fubject, fo neither does the king ever lofe 
his right in any inflance; but, where they interfere, Hat is always © 
preferred to that of another perfon*: from which two principles 
itis aneceflary confequence, that the innocent, though unfortu- 
nate, partner muift lofe his fhare in both the debt ide thie hories; 
or in any other chattel in the fame circumftances. 


Tuts aidan has no opportunity to take place in certain 
other initances of title by prerogative, that remain to be men- 
tioned ; as the chattels thereby velted are originally and folely 
veited inthe crown, without any transfer or derivative aflignment 
either by deed or law from any former proprietor. Such is the 
acquilition of property in wreck, in treafure-trove, in waifs, in 
eftrays, in royal fifh, in fwans, and the like; which are not 
transferred to the fovereign from any former owner, but are ori- 
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ginally imberent in him by the rules of law, and are derived to 
particular fubjects, as royal franchifes, by his bounty. T hefe 
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~ are afcribed to him, partly upon the particular reafons mentioned 


in the eighth chapter of the former book ; and partly upon the 
general principle of their being bona vacantia, and therefore vefted 


in the king, as well to preferve the peace of the public, as in 


truft to employ them for the fafety and ornament of the com- 
“‘monwealth. 


Wit 4u regard to the prerogative copyrights, which were men- 
tioned in the preceding chapter, they are held to be vetted in the 
crown upon different reafons. Thus, 1. The king, as the exe- 
cutive magiftrate, has the right of promulging to the people all 
acts of ftateand government. T his gives him the exclufive pri- — 
vilege of printing, at his own prefs, or that of his grantees, all — 
atts of parlament, proclamations, and orders of council. 2. As {11s 
preme head of the church, he hath a right to the publication of . 
all diturgies and books of divine fervice. 3. He hath a right. by 
purchafe to the copies of fuch /awbooks, grammars, and other 
compofitions, as were compiled or tranflated at the expenfe of 


’ the crown. And upon thefe two laft principles the exclufive right 


of printing the tranflation of the d:d/e is founded. 4. Almanacks 
have been faid to be prerogative-copies, either as things derelict, 
or elfe as being fubftantially nothing more than the calendar pre- 
fixed to our liturgy *. And indeed the regulation ofzime has been 
often confidered as a matter of ftate. The Roman fa/ffz were 
under the care of the pontifical college: and Romulus, Numa, 
and Julius Caefar, fucceflively regulated the Roman calender. 


Tuere ftillremains another fpecies of prerogative property, 
founded upon a very diferent principle from any that have been ~ 
mentioned before; the property of fuch animals ferae naiurae, | 
as are known by the denomination of game, with the right of 
purfuing, taking, and deftroying them: which is vefted in the 
king alone, and from him derived to fuch of his fubjects as have. 
| | received | 
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received the grants of achafe, a park, a free warren, or free fifh- 
ery. This may lead us into an inquiry concerning the original of 
thefe franchifes, or royalties,on which we touched a little in a 
former chapter’; the right itfelf being an tmcorporeal heredita- 
ment, though the fruits and profits of it are of a perfonal nature. 


In the fir place then we have already fhewn, and indeed it 
cannot be denied, that by the law of nature every man, trom 
the prince to the peafant, has an equal right of purfuing, and 
taking to his own ufe, all fuch creatures.as are ferae naturae, 
and therefore the property of nobody, but liable to be feifed by 
the firft occupant. And fo it was held by the imperial law, even 
fo lateas Juftinian’s time: “ ferae igitur beftiae, et volucres, et 
© omnia animalia quae mari, coelo, et terra nafcuntur, fimul atque 
“ab aliquo capta fuerint, jure gentium fiatim illius effe incipiunt. 
“© Oyod enim nullius eff, id naturali rationi occupanti conceditur®.”’ 
But it follows from the very end and conftitution of fociety, 
that this natural right, as well as many others belonging to man 
as an individual, may be reftrained by pofitive laws enacted for 
reafons of ftate, or for the fuppofed benefit of the community. 
This reftriction may be either with refpect to the place in which 
this right may, or may not, be exercifed; with refpect to the 
animals that are the fubject of this right; or with refpect to the 
perfons allowed or forbidden to exercife it. And, in confequence 
of this authority, we find that the municipal laws of many na- ~ 
tions have exerted fuch power of reftraint; have in general for- 
bidden the entering on another man’s grounds, for any caufe, 
without the owner’s leave; have extended their protection to. 
fuch particular animals as are ufually the objects of purfuit ; and 
have invefted the prerogative of hunting and taking fuch animals 
in the fovereign of the ftate only, and fuch as he fhall autho- 
rize’.. Many reafons have concurred for making thefe conftitu- 
tions: as, 1. For the encouragement of.agriculture and improve- 
ment of lands, by giving every man an exclufive dominion over 
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his own foil. 2. For prefervation of the feveral fpecies of thefe 
animals, which would foon be extirpated by a general liberty. 
3. For prevention of idlenefs and diflipation in huibandmen, ar- 
tificers, and others of lower rank; which would be the unavoid- 
able confequence of univerfal licence. 4. For prevention of po- — 
pular infurrections and refiftance to the government, by difarm- 
ing the bulk of the people': which laft is a reaion oftener 
meant, than avowed, by the makers of foreft or game laws. 
’ Nor, certainly, in thefe prohibitions is there any matural injul- 
tice, as fome have weakly enough fuppofed : fince, as Puffendorf 
obferves, the law does not hereby take from any man his prefent - 
property, or what was already his own, but barely abridges him 
of one means of acquiring a future property, that of occupancy ; 
which indeed the law of nature would allow him, but of which 
the laws of fociety haye in moft inftances very yu and reafon- 
ably deprived him, 
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Yer, however defenfiblethefe provifions in general may be, on — 
the footing of reafony or juttice, or civil policy, we muft notwith-. 
ftanding acleno@ledee that, in their prefent fhape, they owe their 
immediate original to flavery. Itis not till after the irruption of - 
the northern nations into the Roman empire, that we read of any 

other prohibitions, than that natural one of not {porting on any — 
private grounds without the owner’s leave; and another of a | 
more fpiritual nature, which was rather a fale of ecclefiaitical 
difcipline, than a branch of municipal law. The Roman or ci- 
wil law, though it knew no reftriGtion. as to perfons or animals, 
fo far regarded the article. of place, that it allowed no man to 
huntor pers Pe another’s ground,but by confent of the owner 
‘of the foil. “© Qui alenum fundum ingreditur, venandi aut aucu-— 
 pandi gratia, pote? a domino probiberi ne ingrediatur*.” For if 
there can, by the law of nature, be any inchoate imperfet pro-_ 
perty fuppofed in wild animals before they are taken, it ‘come 
moit reafonable to fix it in him upon whofe land they are found. 
And as to the other reftriction, which relates to perfons and nota 5 
to ~ 
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to place, the pontifical or canon law’ interdicts “ venationes, et 
“< fylvaticas vagationes cum canibus, et accipitribus” to all clergymen 
without diftin¢tion; grounded ona faying of St. Jerom”, that 
it never is recorded that thefe diverfions were ufed by the faints, 
or primitive fathers. And the canons of our Saxon church, pub- 
lithed in the reign of king Edgar", concur in the fame pro- 
hibition: though our fecular laws, at leaft after the conqueit, 
did even in the times of popery difpenfe with this canonical im- 
pediment; and fpiritual perfons were allowed by the common 
law to hunt for their recreation, in order to render them fitter 
for the performance of their duty: as a confirmation whereof 
wemay obferve, that it is to this day a branch of the king’s 
prerogative, at the death of every bifhop, to have his kennel of 
hounds, or a compofition in lieu thereof”. 


Bur, with regard to the rife and original of our prefent. civil 
prohibitions, it will be found that all foreft and game laws were 
introduced into Europe at the fame time, and by the fame po- 
licy, as gave birth to the feodal fyftem ; when thofe fwarms of 
barbarians iffued from their northern hive, and laid the founda- 
tion of moft of the prefent kingdoms of Europe, on the ruins 
_ of the weftern empire. For when a conquering general came to 
fettle the oeconomy of a vanquifhed country, and to part it out 
among his foldiers or feudatories, who were to render him mili- 
tary fervice for fuch donations ; it behoved him, in order to fe- 
cure his new acquifitions, to keep the ru/fici or natives of the 
country, and all who were not his military tenants, in as low a 
condition as poflible, and efpecially to prohibit them the ufe of 
arms. Nothing could do this more effectually than a prohibition 
ofhunting and fporting: and therefore it was the policy of the 
conqueror to referve this right to himfelf, and fuch on whom he 
fhould beftow it; which were only his capital feudatories, or 
greater barons. And accordingly we find, in the feodal conttitu- 
tions’, One and the fame law prohibiting the rw/ficz, in general 
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from carrying arms, and alfo profcribing the ufe of nets, fnares, 
or other engines for deftroying the game. This exclufive privi- 
lege well fuited ithe martial genius of the conquering troops, 


who delighted ina fport® which in it’s purfuit and {laughter bore 


fome refemblance to war. Vita omnis, (fays Caefar, {peaking of 
the antient Germans) zm venationibus atque in fudtis ret mihtaris 


confifiit'. And Tacitus in like manner obferves, that quotiens, bella — 


non. ineunt, multum venatibus, plus per otium tranfigunt®. And 
indeed, like feme of their modern fucceffors, they had no other 


amufement to entertain their vacant hours; they defpifing all _ 


arts as effeminate, and having no other learning, than was couch- 


ed in fuch rude ditties, as were fung at the folemn caroufals 
which fucceeded thefe antient huntings. And it is remarkable 
that, in thofe nations where the feodal policy remains the moft 
uncorrupted, the foreft or game laws continue in their higheft 


rigor. In France all game is properly the king’s; and in fome © 


parts of Germany it is death for a peafant to be found hunting 
in the woods of the nobility‘. 


Witu usin England alfo, hunting has ever been efteemed 
amoit princely diverlion and exercife. The whole ifland was re- 


plenifhed with all forts of game in the times of the Britons ; who 


_ lived in a wild and paftoral manner, without inclofing or impro- 
wing their grounds, and derived much of their fubfiftence from 
the chafe, which they allenjoyed in common. But when huf 
bandry took place under the Saxon government,and lands began 
to be cultivated, improved, and enclofed, the beafts naturally 
fled into the woody and defart tracts ; which were called the fo- 
refts, and, having never been sified ofin the firft diftribution 


of lands, ae therefore held to belong to the crown. Thefe . 


were filled with great plenty of game, which our royal fporttf- 
men 


q Inthe laws of Jenghiz Khan, founder during their recefs from war, (Njod. Uniy. 
of the Mogul and Tartarian empire, pub- Hift. iv. 468.) 
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men referved for their own diverfion, on pain of a pecuniary for- 
feiture for fuch as interfered with their fovercign. But every 
freeholder had the full liberty of {porting upon his own territo- 
ries, provided he abftained from the king’s forefts: as is fully 
expreffed in the laws of Canute”, and of Edward the confeffor *; 
“< fit quilibet homo dignus venatione fua, in fylva, et in agris, fibi 
“¢ propriis, et in dommio fuo: et abftineat omnis homo a venariis re- 
ai gke ubicungque pacem eis habere voluerit ?? which indeed was the 
antient law of the Scandinavian continent, from whence Canute 
probably derived it. “ Cuique enim in proprio fundo quamlibet fe- 
“© ram quoguo modo venari permifum™.” . 


~ However, upon the Norman conqueit, a new do¢trine took 

place; and the right of purfuing and talking all beaits of chafe 
or venery, and fuch other animals as were accounted game, was 
then held to belong to the king, or to fuch only as were autho- 
rized under him. And this, as well upon the principles of the 
feodal law, that the king is the ultimate proprietor of all the 
lands in the kingdom, they being all held of him as the chief 
lord, or lord paramount of the fee; and that therefore he has 
the right of the univerfal foil, to enter thereon, and to chafe 
‘and take fuch creatures at his pleafure: as alfo upon another 
maxim of the common law, which we have frequently cited and 
iuftrated, that thefe animals are bona vacantia, and, having no 
other owner, belong to the king by his prerogative. «\s there- 
fore the former reafon was held to veft in the king a right to 
puriue and take them any where; the latter was fuppofed to 
give the king, and fuch as he fhould authorize, a /ole and exclu- 
five right. 


Turis right, thus newly vefted in the crown, was exerted 
with the utmoft rigor, at and after the time of the Norman ef- 
tablifhment; not only in the antient forefts, but in the new ones 
which “the conqueror made, by, laying together vaft tracts of 

3 country 


VC. 77. w Stiernhook de jure Sueon, 1. a. 6. 8. 
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‘country, depopulated for that purpofe, and referved folely for the 
king’s royal diverfion; in which were exercifed the moit horrid 
,,tyrannies and oppreflions, under colour of foreft law, for the © 
fake of preferving the beafts of chafe; to kill any of which, 
within the limits of the foreft, was as penal as the death ofa _ 
man. And, in purfuance of the fame principle, king John laid a 
total interdict upon the winged as well as the fouxfooted creation : 
“ capturam avium per totam Angliam interdixit*.’ The cruel and 
infupportable hardfhips, which thefe forett laws created to the 
fubject, occafioned our anceftors to be as zealous for their refor- 
mation, as for the relaxation of the feodal rigors and the other. 
exactions introduced by the Norman family ; and accordingly we 
find the immunities of carta de forefia as warmly contended for 
and extorted from the king with as much difficulty, as thofe of 
magna carta itfelf. By this charter, confirmed in parliament’, — 
many forefts were difafforetted, or ftripped of their oppreflive 
privileges, and regulations were made in the regimen of fuch as 
remained ; ae cells: killing the king’s deer was made no lon- 
ger a capital offence, but only punithed by fine, imprifonment, 
or abjuration of the realm. And by a variety of fubfequent fta- 
tutes, together with the long acquietcence of the crown without: 
exerting the foreit laws, this prerogative is now become no lon- 
ger a grievance to the fubject. | 


* 


But asthe king referved to himfelf the fore/fs for his own 
exclufive diverfion, fo he granted out from time to time other: 
tracts of lands to his fubjects under the names of chafes or parks“; 
or gave them licence to make fuch in their own grounds ; which 
indeed are f{maller forefts, in the hands of a fubject, but not go. 
verned by the foreft laws: and by the common law no perfon is 
at liberty to take or kill any beafts of chafe, but fuch as hath an — 
ae antient chafe or park; unlefs they be alfo beafts of prey. . 
ve Aw. 


ra x 


x M. Paris. 303. . =) ZCaps to. 
y 9 Hen. Il. 
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As toall inferior fpecies of game, called beafts and fowls of 
warren, the liberty of taking or killing them is another fran- 
chife or royalty, derived likewife from the crown, and called 
free warren; a word, which fignifies prefervation or cultody: 
as the exclufive liberty of taking and killing fifh in a public 
ftream or river is called a free ji/hery ; of which however no new 
franchife can at prefent be granted, by the exprefs provilion of 
magna carta,c.16°. The principal intention of granting a man 
thefe franchifes or liberties was in order to protect the game, 
by giving him a fole and exclufive power of killing it himfelf, 
provided he prevented other perfons. And no man, but he who 
has achafe or free warren, by grant from the crown, or prefcrip- 
tion which fuppofes one, can juftify hunting or {porting upon 
another man’s foil; nor indeed, in thorough ftrictnefs of com- 
mon law, either hunting or {porting at all. 


However novel this doctrine may feem, it is a regular con- 
fequence from what has been before delivered; that the fole 
right of taking and deftroying game belongs exclulively to the 
king. This appears, as well from the hiftorical deduction here 
made, as becaufe he may grant to his fubjects an exclufive right 

of taking them; which he could not do, unlefs fucha right 

was firft inherent in himfelf. And hence it will follow, that 

no perfon whatever, but he who has fuch derivative right from 
the crown, is by common law entitled to take or kill any beatts 
of chafe, or other game whatfoever. It is true, that by the ac- 
quiefcence of the crown, the frequent grants of free warren in 
antient times, and the introduction of new penalties of late by 
certain ftatutes for preferving the game, this exclufive preroga- 
tive of the king is little known or confidered ; every, man, that 


isexempted from thefe modern penalties, looking upon himfelf » 


as at liberty todo what he pleafes with the game: whereas the: 
contrary is ftrictly true, that no man, however well qualified he 
may vulgarly be efteemed, has a right to encroach on the royal 

Vo.. Il. 1816 prerogative 
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prerogative by the killing of game, unlefs he can fhew a par- 


ticular grant of free warren; or a prefcription, which prefumes 
a grant; or fome authority under an act of parliament. As for 
the latter, 1 know but of two inftances wherein an exprefs per- 
miffion to kill game was ever given by ftatute; the one by 
tijacnlischey: cee by 7 Jac. I. c. 11. and virtually repealed 
by 22. & 23 Car. U.c.25. which gave authority, fo long as they 
remained in force, to the owners of free warren, to lords of ma-~ 
nors, and to all freeholders having 4o/. per annum in lands of 
inheritance, or 80/, for. life or lives, or 400/. perfonal eftate 
(and their fervants) to take patridges and pheafants upon their 
own, or their matter’ s free warren, inheritance, or freéhold: 
the other by 5 Ann. c. 14. which empowers lords and ladies of 
nanors to ap paint gamekeepers. to kill game for the ufe of 
fuch lord or lady ;. which with fome alterations fill fubfifts, 
and plainly fuppofes fuch power not to have been in them be- 
fore. The ath of the matter is, that thefe game laws (of 
which we thall have occafion to fpeak again in the fourth 
book of thefe commentaries) do indeed qualify nobody, except 


in the inflance of a gamiekeeper, to kill game: but only. to 


fave the trouble and formal procefs of an action by the perfon 
injured, who perhaps too might remit the offence, thefe ftatutes 
inflict additional fenalties, to be recovered either in a regular or 


ie 


fummary way, by any of the king’s fubjects, from certain perfons’ 


of inferior rank who may be found offending in this particular. 
But it does not follow that perfons, excufed from thefe addi- 


tional penalties, are therefore authorifed to kill game. The cir- © 
pe 


cumilances, of having 100/. per annum, and the reft, are not 
properly a alincations, but exemptions. And thefe Henlots, {0 
exempted from the Honaities of the game { itatutes, are not only 
liable-to actions of trefpafs by the owners of the land; but alfo, 
if they kill game within the limits of any royal fr SORRITE. they - 


‘are liable to the actions of tfuch who may have the right of chafe- 
or free warren’ therein. 
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Upon the wholeit appears, that the king, by his preroga- 
tive, and fuch perfons as have, under his authority, the royal 
franchifes of chafe, park, free warren, or free fhery, are the 
only perfons who may acquire any property, however fugitive 
and tranfitory, in thefe animals ferae naturae, while living ;. 
which is faid to be vefted in them, as was obferved in a for as 
chapter, propter privilegium. And it muft alfo be remembered, 
that fuch perfons as may thus lawfully hunt, fifh, or fowl, ra- 
tione privilegit, have (as has been faid) only a minted property 
in thefe animals: it not being abfolute or permanent, but laiting 
only fo long-as the creatures remain within the limits of fuch 


-refpective franchife or liberty, and ceafing the initant they volun- 


tarily pafsout of it. It is heldindeed, that if a man ftarts any 
game within his own grounds, and follows it into another’s, and 
killsit there, the property remains in himfelf*, And this is 
grounded on reafon and natural juitice’: for the property con- 
fifts in the pofleffion ; which poffeflion commences by the find- 
ing itin his own liberty, and is continued by the immediate pur- 

fuit. And fo, ifa ftranger ftarts game in one man’s chafe or free 
warren, and hunts it into another liberty, the property continues. 


inthe owner of the chafe or warren; this property arifing from. 


privilege’, and not being changed by the act of a mere ftranger. 
Orif aman ftarts game on another’s private grounds and kills it 
there, the property belongs to him in whofe ground it was killed, 


~ becaufe it was alfo idpted there; this property arifing ratzone 


¢ 


foli. Whereas if, after being farted there, itis killed in the 
grounds of a third perfon, the property belongs not to the owner 

of the firft ground, becaufe the property is local; nor yet to the 

owner of the fecond, becaufeit was not ftarted in his foil; but 

it velts in the perfon who ftarted and killed it®, though sede, 
of a trefpafs againft both the owners. 

; Beez HI. I pro- 
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Ill. I proceED nowto a third method, whereby 4 title to 
goods and chattels may be acquired and loft, viz. by forfeiture 5 
as a punifhment for fome crime or mifdemefnor in the party for- 
feiting, and asa compenfation for the offence and injury com- 
mitted againft him to whom they are forfeited. Of forfeitures, 


confidered as the means whereby real property might be loft and | 


acquired, we treated in aformer chapter®. It remains therefore 
in this place only to mention, by what means or for what offen- 
ces goods and chattels become liable to forfeiture. 


In the variety of penal laws with which the fubject is at pre- 
fent incumbered, it were a tedious and impracticable taik to 
reckon up the various forfeitures, inflicted by fpecial ftatutes, for 
particular crimes and mifdemefnors: fome of which are mala in 


fe, or offences againft the divine law, either natural or teyealcd. sx 


but by far the greateft part are mala prohibita, or fuch as derive | 


their guilt merely from their prohibition by the laws of the land: 
{uch as is the forfeiture of 40 5. per month by the ftatute 5 Eliz. 
c. 4. for exercifing a trade without having ferved feven years as 
an apprentice thereto; and the forfeiture of ro/. by 9 Ann. c. 23. 


for printing an almanac without a ftamp. I fhall therefore con- 


fine myfelf to thofe offences only, by which al/ the goods and 


chattels of the offender are forfeited: referring the ftudent for ! 


 fuch, where pecuniary mul¢ts of different quantities are inflicted, 


to their feveral proper heads, under which very many of them have — 
been or will be mentioned ; or elfe to the collections of Hawkins — 


and Burn, and other laborious compilers. Indeed, as moft of 
thefe forfeitures belong to the crown, they may feem as if they 
ought to have been referred tothe preceding method of acqui- 
‘ring perfonal property, namely, by prerogative. But as, in the 
inftance of partial forfeitures, a moiety often goes to the infor- 


mer, the poor, or fometimes to other perfons; and as one total 


forfeiture, namely that by a bankrupt who is guilty of felony by 


concealing — 


h Wee pag. 267. 
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concealing his effects, accrues entirely to his creditors, I have 
therefore made it a diftinct head of transferring property. 


Goopsand chattels then are totally forfeited by conviction 
of high treafon, or mifprifon of treafon; of petit treafon; of fe- 
lony in general, and particularly of felony de fe, and of manflaugh- 
fer; nay, even by conviction of excufable homicide'; by outlawry 
for treafon or felony ; by, conviction of petit larciny; by fightin: 
treafon or felony; even though the party be acquitted of the fact; 
by /tanding mute, when arraigned of felony; by drawing a wea- 
pon on a judge, or firiking any one in the prefence of the king’s 
courts; by praemunire; by pretended prophecies, upon a fecond 

‘conviction ; by owling; by the refiding abroad of artificers ; and 
by challenging to fight on account of money won at gaming. All 
thefe offences, as will more fully appear in the fourth book of 
thefe commentaries, induce a total forfeiture of goods and chattels. 


Anp this forfeiture commences from the time of conviction, 
not the time of committing the fact, as in forfeitures of real 
property. For chattels are of fo vague and fluctuating a nature, 

that to affectthem, by any relation back, would be attended 
with more inconvenience than in the cafe of landed eflates : and 
part, ifnot the whole of them, muft be expended in maintain= 
ing the delinquent, betwecn the time of committing the fact and 
his conviction. Yet a fraudulent conveyance of them to defeat the 
intereft of the crown, is made void by ftatute 13Eliz. c. 5. 
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A. FOURTH method of acquiring es in things 
{% perfonal, or chattels, is by cu/fom: whereby a right velts 
in fome particular perfons, either by the local ufage of fome par- 
ticular place, or by the almoft general and univerfal ufage of the 
kingdom. It were endlefs, fhould I attempt to enumerate all the — 
fume) kinds of {pecial cuftoms, which may entitle a man toa 
chattel intereft in different parts of the kingdom: I fhall. there. 
_ fore content myfelf with making fome obfervations on three forts 
of cuftomary interefts, which obtain pretty generally throughout 
moft parts of the nation, and are therefore of more univerfal 
concern ; viz, heriots, mortuaries, and heir-looms. . 


_1. Hertors, which were flightly touched upon in a former _ 
chapter*, are ufually divided into two forts, heriot- -fervice, and — 
heriot-cuftom. ‘The former are fuch as are due upon a fpecial re- 
fervation in a grant or leafe of lands, and therefore amount to 
little more than a mere rent®: the latter arife upon no fpecial 
refervation whatfoever, but depend merely uponimmemorial ufage 
andcuftom®. Of thefe therefore we are here principally to 
fpeak: and they are defined to be a cuftomary tribute of goods 
and chattels, payable to the lord of the fee on the deceafe of the 
owner of the land. ‘ 
Teg 


a pat. 97 c Co. Cop. §. 24. 
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Tue firft eftablifhment, if not introduction, of compulfory 
heriots into England, was by the Danes: and we find in the laws 
of king Canute“the feveral heregeates or heriots fpecified, which 
were then exacted by the king on the death of divers of his fub- 
jects, according to their refpective dignities ; from the higheft 
corle down to the moft inferior thegne or landholder. ‘Thefe, for 


the moft part, confifted in arms, horfes, and habiliments of war.5 , 


which the word itfelf, according to fir Henry Spelman‘, fignifies. 
Thefe were delivered up to the fovereign on the death of the va- 
fal, who could no Jonger ufe them, to be put into other hands 


_ for the fervice and defence of the country. And upon the plan. 


of this Danith eftablifhment did William the conqueror fathion 
his law of reliefs, as was formerly obferved!; when he afcertained 
the precife relief to be taken of every tenant in chivalry, and, 
contrary to the feodal cuftom and the ufage of his own duchy of 
Normandy, required arms and implements of war to be paid in- 
ftead of money ®. | 


r= 


Tae Danith compulfive heriots, being thus tranfmuted into | 


reliefs, underwent the fame feveral viciflitudes as the feodal. te- 
nures, and in focage eftates do frequently remain to this day, in 
the fhape of a double rent payable at the death of the tenant: 
the heriots which now continue among us, and preferve that 
name, teeming rather to be of Saxon parentage, and at firft to 
have been merely difcretionary". Thefe are now for the moft 
part confined to copykiold tenures, and are due by cuftom only, 
which is the life of all eftates by copy; and perhaps are the only 
inftance where cuftom has favoured thelord. For this payment 
was originally a voluntary donation, or gratuitous legacy of the 
tenant ; perhaps in acknowlegement of his having been raifed a 
degree above villenage, when all his goods and chattels were 
quite at the mercy of the lord: and cuftom, which has on the 
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one hand confirmed the tenant’s intereft in exclufion of the lord’s - 


will, has on the other hand eftablifhed this difcretional piece of 
gratitude into a permanent duty. An heriot may alfo appertain | 


fo free land, that is held by fervice and {uit of court ; in which ; 


cafe it is moft commonly a copyhold enfranchifed, whereupon 


7 
i] 


the heriot is fill due by cuftom. Braéton' fpeaks of heriots as_ 


frequently due on the death of both fpecies of tenants: “ eff 


“¢ guidem alia praeflatio quae nominatur beriettum ; ubi tenens, liber 


“vel fervus, in morte Jua dominum fuum, de quo tenuerit, refpictt 


<< de meliori averio fuo, vel de fecundo meliori, fecundum diverfam lo-— 
“© corum confuetudimem.” And this, he adds, ‘* magis fit de gratia” 


<< quam de jure 2? in which Fleta* and Britton! agree: thereby 
plainly intimating the original of this cultom to have been merely 
voluntary, as a legac : 

morial ufage has eftablifhed it as of right in the lord. 


Tu1s heriot is fometimes the beft live beaft, or averium, 
which the tenant dies poflefled of, (which is particularly deno- 


- minated the villein’s relief in the twenty ninth law of king Wils 


liam the conqueror) fometimes the bett inanimate good, under 
which a jewel or piece of plate may be included: but it is al- 
ways a perfonal chattel, which, immediately on the death of 
the tenant who was the owner of it, being afcertained by the 
option of the lord", becomes vefted in him as his property ; and 


but merely on the goods and chat- 


y from the tenant ;.though now the imme- — 


tels. ‘The tenant mutt be the owner of it, elfe it cannot.be due 3 


and therefore on the death of a feme-covert no heriot can be ta- 
ken; for fhe can have no ownerthip in things perfonal”. In fome 


places thereis a cuftomary compofitionin money, as ten or twenty | 


fhillings in licu of a heriot, by which the lord and tenant are 


both bound, if it be an indifputably antient cuftom: but a new 


n 


-compofition of this fort will not bind the reprefentatives of either 


party; for that amounts to the creation of a new cuitom, which > 


is now impoflible®. 
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>. MorTvARri£s are a fort of ecclefiaftical heriots, being 
a cuftomary gift claimed by and due to the minifter in very many 
parithes on the death of his parifhioners. They feem originally 
- to have been, like lay heriots,.only a voluntary bequeit to the 
church; being intended, as Lyndewode informs us from a con-_ 
ftitution of archbifhop Langham, as a kind of expiation aa 
amends to the clergy for the perfonal tithes, and other ecclefia 
tical duties, which the laity in their life-time might have ne- 
glected or forgotten to pay. For this purpoie, aifter® the lord’s 
heriot or beft good was taken out, the fecond beit chattel was 
referved to the church asa mortuary: “‘ 2 decedens plura habuerit 
 animalia, optimo cui de sure fuerit debiium refervato, ectlefiae fuae 
“ fine dolo, fraude, feu contradictione qualibet, Ge recompenfatione 
“ fubtractioms decimarum perfonalium, necnon et oblaticonum, fecun- 
“ dum melius animal refervetur, poft obitum, pro falute animae fuae*. 
And therefore in the laws of king Canute“ this mortuary is called 
foul-{cot (fawlfceat) or fymbolum anmae. And, in purfuance of 
the fame principle, by the laws of Venice, where no perfonal 
tithes have been paid during the life of the party, they are paid 
at his death out of his. merchandize, jewels, and other move- 
ables*. So alfo, by a fimilar policy, in France, every man that 
died without bequeathing a part of his eftate to the church, 
which was called dying without confeffion, was formerly deprived 
_ of chriftian burial: or, if he died inteftate, the relations of the 
deceafed, jointly with the bifhop, named, proper arbitrators to 
determine what he ought to have given to the church, in cafe 
he had made a will. But the parliament, in 1409, redrefled 
this grievance’. : 


17 was antiently ufual in this kingdom to bring the mortuary 
to church along with the corpfe when it came to be buried ; and 
thence” it is fometimes called a corfe-prefent: a term, which 
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befpeaks it to have been once a voluntary donation. However in 
Bracton’s time, fo early as Henry III, we find it rivetted into an 
eftablifhed cuftom: infomuch that the bequefts of heriots and — 
mortuaries were held to be neceflary ingredients in every tefta- 
ment of chattels. “ Imprimis autem debet quilibet, qui teftamentum; 
<< fecerit, domnum fuum de meliort re quam habuerit recognofcere 34 
« et poftea ecclefiam de alia meliori ?’ the lord muft have the beft - 
good left him as an heriot ; and the church the fecond beft as a 
mortuary. But yet this cuftom was different in different places: — 
cin quibufdam locis habet ecclefia melius animal de confuetudine ; in 
© guibufdam fecundum, vel tertium melius ; et in quibufdam nihil: 


&¢ et rdeo confideranda eft confuetudo loci’. This cuftom ftill varies 
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in different places, not only as to the mortuary to be paid, but ~ 


the perfon to whom it is payable. In Wales, a mortuary or corfe- — 
prefent was due upon the death of every clergyman to the bifhop — 
of the diocefe; till abolifhed, upon a recompenfe given to the — 
bithop, by the ftatute 12 Ann. ft. 2.c.6. And in the archdea- — 


conry of Chefter a cuftom alfo prevailed, that the bithop, who is 


alfo archdeacon, fhould have at the death of every clergyman — 


dying therein, his beft horie or mare, bridle, faddle, and {purs, 
his beft gown or cloak, hat, upper garment under his gown, and 


Ps 


tippet, and alfo his beftdignet or ring”. But by ftatute 28 Geo. II. — 
c. 6. this mortuary is directed to ceafe, and the act has fettled 
upon the bifhop an equivalent in it’s room. The king’s claim to | 
many goods, on the death of all prelates in England, feems to be © 
of the fame nature; though fir Edward Coke’ apprehends, that — 


this is a duty due upon death and not a mortuary: a diftinction — 


Ae 


which feems to be without a difference. For not only the king’s — 


 ecclefiaftical character, as fupreme ordinary, but alfo the fpecies ¥ 


of the goods claimed, which bear fo near a refemblance to thofe | 
in the archdeaconry of Chefter, which was an acknowleged mor- — 
tuary, puts the matter out of difpute. The king, according to ; 
the record vouched by fir Edward Coke, is entitled to fix things 5 _ 
the bifhop’s beft horfe or palfrey, with his furniture: his cloak, 


Or 
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or gown, aa tippet: his cup, and cover; his bafon, and ewer: 


his gold ring: and laftly, his muta ees his mew or kennel 
of hounds > as was mentioned in the preceding chapter’. 


Beye I s Piety at cultoms, with regard to mortuaries, giving 
frequently a handle to exactions on the one fide, and frauds or 
expenfive litigations on the other; it was thought proper by fta- 
tute 21 Hen. VIII. c. 6. to reduce thers to fome kind of certainty. 
| For this purpofe it is enacted, that all mortuaries,or corfe-prefents 
. to parfons of any parifh, fhall be taken in the e following manner ; 
unlefs where by cuftom lefs or none at all is due: viz. for aa 
 perfon who does not leave goods to the value of ten marks, no- 
thing: for every perfon who leaves goods to the value of ten 
marks, and under thirty pounds, 3s. 4d. if above thirty pounds, 
~ and under forty pounds, 6d. 8d. if above forty pounds, of what 
- value foever they may be, ros. and no more. And no mortuary 
fhall throughout the kingdom be paid for the death of any feme- 
covert ; nor for any child ; nor for any one of full age, that is not 
ey antkecper ; ; nor for ay wayfaring man ; but fuch waytaring 
_ ™man’s mortuary fhall be paid in the parifh a which he belongs. 
And upon this ftatute ftands the law of mortuaries to this day. 


3. HEIR-LOO ms are fuch goods and perfonal chattels, as, con- 
trary to the nature of chattels, fhall go by fpecial cuftom to the 
heir along with the inheritance, and not to the executor of the 
laft proprietor. The termination, /oom, is of Saxon original ; in 
which language it fignifies Slim or member ;* fo that an heir- 
loom is nothing elfe, but alimb or member ae the inheritance. 
They are generally fuch things as cannot be taken away without 
damaging or difmembering the freehold ; otherwife the genera! 
rule is, that no chattel intcreft aly pean fhall goto the heir, 
notwithftanding it be By. limited to a man and his heirs, 
but fhall veft in the executor’. But deerin a real authorized 
park, fifhes in a pond, doves in a, deve-houle, ores though in 
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themfelves perfonal chattels, yet they are fo annexed to and fo 
neceflary to the well-being of the imbheritance, that they fhall 


accompany the land wherever it vefts, by either defcent or pur- — 
chafe’. For this reafon alfo lapprehend it is, that the antient — 
jewels of the crown are held to be heir-looms": for they are a 
“neceflary to maintain the ftate, and fupport the dignity, of the - 
fovereign for the time being. Charters likewife, and deeds, court- 
rolls, and other evidences of the land, together with the chefts | 
in which they are contained, fhall pafs together with the land to. 


the heir, in the nature of heir-looms, and thal! not goto the 
executor’. By fpecial cuftom alfo, in fome places, carriages, 
utenfils, and other houfehold implements may be heir-looms’ ; 
but fuch cuftom muft be ftriétly proved. On the other hand, by 
almoft general cuftom, whatever is ftrongly affixed to the free- 
hold or inheritance, and cannot be fevered from thence without 
violence or damage, ° quod ab aedibus non facile revellitur®,” 1s 
become a member of the inheritance, and fhall thereupon pats to 
the heir; as chimney-pieces, pumps, old fixed or dormant 
tables, benches and the like’, A very fimilar notion to 


aA 
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: 
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which prevails in the duchy of Brabant ; where they rank cer- : 


tain things moveable among thofe of the immoveable kind, call- — 
ing them, by a very peculiar appellation, praedia volantia, OY VO- — 


latile eftates: fuch as beds, tables, and other heavy implements 


of furniture, which (as an author of their own obferves) * dig- — 
<< nitatem iftam nacta funt, ut villis, fylvis, et aedibus, aliifque praee 


“© diis, comparentur ; quod folidiora mobilia ipfis aedibus ex deftina- 


<¢ tione patrisfamilias cohaerere videantur, et pro parte ipfarum ae= — 
, “La a Se _ a ae 


® dium aeftimentur’.” 


a 


- Oruer perfonals chattels there are, which alfo defcend ta 
the heir in the nature of heir-looms, as a monument or tombitone > 
in a church, or the coat-armour of his anceftor there hung ups — 
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with the pennons and other enfigns of honor, fuited to his de- 
gree. In this cafe, albiet the freehold of the church is inthe 
parfon, and theie are annexed to that freehold, yet cannot the 
parfon orany other take them away or deface them, but is lable 
to an action from the heir’. Pews in the church are fomewhat 
of the fame nature, which may defcend by cuftom immemorial 
(without any ecclefiaftical concurrence) from the anceftor to the 
heir. But though the heir has a property in the monuments _ 
‘and efcutcheons of his anceftors, yet he has none in their bodies 
- or afhes; norcan he bring any civil action againit fuch as inde- 
cently at leaft, if not impioufly, violate and difturb their remains, 
when dead and buried. The parfon indeed, who has the free- 
hold of the foil, may bring an action of trefpats againit fuch as 
dig and difturb it: and, if any one in taking up a dead body 
fteals the fhroud or other apparel, it will be felony” ; for the 
property thereof remains in the executor, or whoever was at the 


charge of the funeral. ” | 


- Bur to return to heir-looms; thefe, though they be mere — 

chattels, yet cannot be devifed away from the heir by will; but 

fach a devife is void", even by a tenant in fee-fimple. For, though 

- the owner might during his life have fold or difpofed of them, as 

he might of the timber of the eftate, fince, as the inheritance 

was hisown, he might mangle or difmember it as he pleafed ; 

_ yet, they being at his death inftantly vefted in the heir, the de- 

_ vife (which is fubfequent, and not to take effect till after his 

death) thall be poftponed to the cuftom, whereby they have al- 
| yeady defcended. — | 
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N the prefent ses we fhall take into confideration three 3 
other fpecies of title to goods and chattels, aS 


V. Tie fifth method therefore of gaining a property in ie 
tels, either perfonal or real, is by /uccefion: which is, im ftrict- — 
nefs of law, only applicable to corporations aggregate of many, 
as dean and chapter, mayor and commonalty, mafter and fellows, — 
and the like ; in which one fet of men may, by fucceeding an- — 
other fet, acquire a property in all the goods, moveables, and 
other chattels of the corporation. The true reafon whereof is, — 
becaufe in judgment of law a corporation never dies; and — 
therefore the predeceflors, who lived a century ago, and their — 
fucceflors now in being, areone and the fame body corporate*, — 
Which identity is a property fo inherent in the nature of a body — 

} politic, that, even when it is meant to give any thing to be taken — 

_ in fucceflion by fuch a body, that fucceflion need not be exprefl- — 

ed; but the law will of itfelf imply it. So that a gift tofucha — 

corporation, either of lands or of chattels, without naming their © 

- fucceffors, vefts an abfolute property in them fo long as the cor- _ 

poration fubfifts’, And thus a leafe for years, an obligation, of 
jewel, 
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jewel, a flock of fheep, or other chattel intereft, will veft in the 


fucceflors, by fucceflion, as well as in the indentical members, to 
whom it was originally given. 


B u 7, with regard to fole corporations, a confiderable diftinc- 

‘tion muft be made. For if fuch fole corporation be the repre- 
fentative of a number of perfons; as the matter of an hofpital, 
who is a corporation for the benefit of the poor brethren; an 

_ abbot, or prior, by the old law before the reformation, who re- 
__prefented the whole convent; or the dean of fome antient cathe- 
_ dral, who ftands in the place of, and reprefents in his corporate 
capacity, the chapter; fuch fole corporations as thefe have in 
_ this refpect the fame powers, as corporations aggregate have, to 
take perfonal property or chattels in fucceflion. And therefore a 
bond to fuch a maiter, abbot, or dean, and his fucceffors, is good. 
in law ; and the fucceflor fhall have the advantage of it, for the 
benefit of the aggregate fociety, of which he is in law the rea ° 
prefentative®. Whereas in the cafe of fole corporations, which re- 
prefent no others but themfelves, as bifhops, parfons, and the like, 
no chattel infereft can regularly go in fucceflion: and therefore, if 
a leafe for years be made to the bifhop of Oxford and his fuccef- 
- fors, in fuch cafe his executors or adminiftrators, and not his 
fucceflors, fhall have it’. For the word ficcefors, when applied to 
a perfon in his politic capacity, is equivalent to the word heirs in 
his natural: and as fuch a leafe for years, if made to John and 
his heirs, would not veft in his heirs, but his executors; fo, if it 
-be made to John Bithop of Oxford and his fucceflors, who are 
the heirs of his body politic, it fhall ftill veftin his executors and 
not in fuch his fucceffors. The reafon of this is obvious: for, 
| befides that the law looks upon goods and chattels as of too low 
_ and perifhable a nature to be limited either to heirs, or fuch fuc- 
ceflors as are equivalent to heirs; it would alfo follow, that if 
any fuch chattel intereft (granted to a fole corporation and his 
fuccefiors) were allowed to defcend to fuch fucceflor, the property 
thereof muft be in abeyance from the death of the prefent owner 


until 
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until the fucceffor be appointed: and this is contrary to the na- ' 
ture of a chattel intereft, which can never be in abeyance or is 
without an owner‘; but a man’s right therein, when once fuf- : 
pended, is gone forever. This 1s not the cafe in corporations ag- — 
gregate, where the right is never in fufpence ; nor in the other © 
fole corporations before-mentioned, who are rather to be confi- © 
dered as heads of an aggregate body, than fubfifting merely in 
their own right: the chattel intereft therefore, in fuch a cafe, 
is really and fubftantially vefted in the hofpital, convent, chap 
ter, or other aggregate body ; though the head is the vifible per- 
fon in whofe name every att is carried on, and in whom every 
intereft is therefore faid (in point of form) to veft. But the ge+ 
neral rule, with regard to corporations merely fole, is this, that 
no chattel can go or be acquired by right of fucceflion *. 
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Yer to this rule there are two exceptions. One in the cafe 
of the king, in whom a chattel may veit by a grant of it for- 
merly made toa preceding king and his fucceflors®. The other 
exception is, where, by a particular cuftom, fome particular cor= 
porations fole have acquired a power of taking particular chattel 
interefts in fucceflion. And this cuftom, being againit the gene- 
ral tenor of the common law, muft be ftriftly interpreted, and 
not extended to any other chattel interefts than fuch immemorial 
ufage will ftrictly warrant. Thus the chamberlain of London, 
who is a corporation fole, may by the cuftom of London take — 
bonds and recognizances to himfelf and his fucceffors, for the be- — 
nefit of the orphan’s fund*: but it will not follow from thence, — 
that he has a capacity to take a /eafe for years to himfelf and his 
facceflors for the fame purpofe; for the cuftom extends not to 
that : nor that he may take a dond to himfelf and his fuccefiors, 
for any other purpofe than the benefit of the orphan’s fund ; for 
that alfo isnot warranted by the cuftom. Wherefore, upon the 
whole, we may clofe this head with laying down this general 
rule; that fuch right of fucceffion to chattels is univerfally inhe- 

. rent 


e Brownl. 732. . e Ibid. 90. 
£ Co, Litt. 46. h 4 Rep. 63. Cro, Eliz. 682. 


Ch, 209. of Tunes, 433 


_ rent by the common law in all aggregate corporations, in the 
king, and in fuch fingle corporations as reprefent a number of 
perfons; and may, by fpecial cuftom, belong to certain other 
_ fole corporations for fome particular purpofes: although, gene- 
rally, in fole corporations no fuch right can exift. 


VI. A sixtu method of acquiring property in goods and 
chattels is by marriage; whereby thofe chattels, which belonged 
formerly to the wife, are by act of law vefted in the hufband, 
with the fame degree of property and with the fame powers, 
as the wife, when fole, had over them. © ‘ 


T 18s depends entirely on the notion of an unity of perfon 
between the hufband and wife; it being held that they are oné 
perfon in law’, fo that the very being and exiftence of the wo- 
man is prgeMest during the coverture, or entirely merged and 
incorporated in that of the hufband. And hence it follows, that 
whatever perfonal property. belonged to'the wife,before marriage, 
is by marriage abfolutely vefted in the hufband. In a real eftate, 
he only gains a title to the rents and profits during coverture: 
for that, depending upon feodal principles, remains entire to the 
wife after the death of her hufband, or to her heirs, if fhe dies 
before him: unlefs, by'the birth of a child, he becomes tenant 
for life by the curtefy. But, in chattel interefts the fole and 
abfolute property veits in the hufband, to be difpofed of at his 
pleafure, if he chufes to take poffeflion of them: for, unlefs he 
reduces them to pofleffion, by exercifing fome act of ownerfhip 
upon them, no property vefts in him, but they {hall remain to 
the wife, or to her reprefentatives, after the coverture is deter- 
mined. ; 


, Turre is therefore a very confiderable difference in the ac- 
guifition of this fpecies of property by the hufband, according 
to the fubject-matter; viz. whether it be a cl pattel real, or a 

Vou. If. Gee chattel 
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chattel perfonal; and, of chattels perfonal, whether it be in 
poffeffion, or in cftion only. A chattel real velts in the hufband, | 
not abfolutely, but /ub modo. As, in cafe of a leafe for years; 
the hufband {hall receive all the rents and profits of it, and may . 
if he pleafes, fell, furrender, or difpofe of it during the covers 
ture*: if he be outlawed or attainted, it fhall be forfeited to 
the king!: it is liable to execution for his debts”: and, if he 
furvives his wife, it isto all intents and purpofes his own". Yet 
if he has made no difpolition thereof in his lifetime, and dies. 
before his wife, he cannot difpofe of it by will®: for, the huf- 
band having made no alteration in the property during his life, 
it never was transferred from the wife; but after his death fhe 
‘thall remain in her antient pofleflion, and it fhall not go to his 
executors. So itis alfo of chattels perfonal (or cho/es) in action 
‘as debts upon bond, contra¢ts, and the like: thefe the hufband 
may have if he pleafes ; that is, if he reduces them into poffeflion 
by receiving or recovering them at law. And, upon fuch receipt 
-or recovery, they are abfolutely and entirely his own ; and fhall 
go to his executors or adminiftrators, or as he fhall bequeath 
them by will and ihall not reveft in the wife. But, if he dies 
before he has recovered or reduced them into poffeflion, fo that 
at his death they ftill continue cho/es in action, they fhall furvive 
to the wife : for the hufband never exerted the power he had of 
obtaining an exclufive property in them”. And fo, if an eftray 
comes into the wife’s franchife, and the hufband feifes it, it is 
abfolately his property: but, if he dies without feifing it, his — 
executors are not now at liberty to feife it, but the wife or her” 
heirs? ; for the hufband never exerted the right he had, whiclt. 
right determined with the coverture. Thus in both thefe fpecies 
of property the law is the fame, in cafe the wife furvives the 
huiband ; but, in cafe the hufband furvives the wife, the law 1s 
very different with refpect to chattels real and chofes in action: 
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for he fhall have the chattel real by furvivorfhip, but not the 
chofein action’; except in the cafe of arrears of rent, aque tothe 
wife before NE eoverture, which in cafe of her death are given 
to the hufband by flatute 32 Hen. V i, c; 3h And the reafon 
forthe general law is this: that the hufband is in abf spn Sas 
feffion of the chattel real during od coverture, by a kind of 

joint- -tenancy with his wife; wherefore the law will not wreft it 
out of his hands, and give it to her reprefentatives : : though, in 
cafe he had died firft, it would have furvived tothe wife, unlefs 
he thought proper in his lifetime to alter the pofleflion, Buta 
chofe in action fhall not furvive to him, becaufe he never was in 
poffeflion of it at all, during the coverture ; and the only n rethod 
he had to gain noticMon of it, was by fuing in his wife’s right 3 
but as, after her death, he cannot (as hufband) bring an attion 
in her right, becaufe they are no longer one and the fame perion 
in law, therefore he can never (as fuch) recover the pofleflion, 
But he ftill will be intitled to be her adminiftrator ; and may, in 
that capacity, recover fuch things im action as become due to 
her before or during the coverture. 


* 


Tus, and upon thefe reafons, flands the law between haf 
band and wife, with regard to chattels real, and chofes in see, : 
but, as to chattels perfonal, (or chojes) in poffeffion, which the wife 
hath in herown right, as ready money, jewels, houfehold goods, 
and the like, the hufband hath therein ‘an immediate and abfo- 
lute property, devolved to him by the marriage, not only poten- 
tially but in fact, which never can again revelt t in the wife or her. 
“aad os : 


Awp, as the hufband may thus, generally, acquire a property 
in all the perfonal fubftance of the pate fo in one particular in- 
ftance the wife may acquire a | property infome of her hufband’s 
goods; which ihall remain to her after his death, and fhall not faxe) 
to hisexecutors.. Thefe are called her paraphernalia; which is 
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aterm borrowed from the civil law‘, and 1s derived from the 
Greek lanenage, fignifying fomething over and above her dower, 
Our law ufes it to fignify the apparel and ornaments of the wife, 
{uitable to herrank and degree ; which the becomes entitled to 
at the death of her hufband, over and above her jointure ordower, 
and preferably to allother reprefentatives": and the jewels of a 
peerefs, ufually worn by her, have been held to be parapherna- 
lia“. Neither can the hufband devife by his will fuch ornaments 
and jewels of his wife; though during his life perhaps he hath 
the power (if unkindly inclined to exert it) to fell them or give 
themaway*. But if the continues in the ufe of them till his 
death, fhe fhall afterwards retain them againft his executors and 
adminiftrators, and all other perfons, except creditors where there 


even againit the claim of creditors’, 


VIl. A JUDGMENT, in confequence of fome fuit or action 


ina court of juftice, is frequently the means of vefting the right 
and property of chattel interefts in the prevailing party. And 
here we muft be careful to diftingufh between property,the reght 


of which is before vefted in the party, and of which only paffef-. 


fin is recovered by fuit or action; and property, to which a man 
before had no determinate title or certain claim, but he gains as 
well the right as the poflefiion by the procefs and judgment of 
the law. Of the former fort are all debts and chofes in achon ; 
as if a man gives bond for 20/, or agrecsto buya horfe at a 
fated fum, or takes up goods of a tradefmen upon an implied 
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isa deficiency of affets’. And her neceflary apparel is protected © 


ta 


contrac to pay as much as they,are reafonably worth: in all thefe 


cafes the right accrues to the creditor, and is completely vefted _ 


in him, at the time of the bond being fealed, or the contract or 
agreement made; andthe law only gives him a remedy to reco- 
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ver the poffeffion of that right, which already in juftice belongs 

tohim. But there is alfo a fpecies of property to which a man 
has not any claim or title whatfoever, till after fuit commenced 
and judgement obtained ina court of law: where the right and 
the remedy do not follow each other, asin common cafes, but 
accrue at one andthe fame time; and where, before judgment 
had, no man can fay that he has any abfolute property, either in 
pofleffion or in action. Of this nature are, 


1. SucH penalties as are given by particular ftatutes, to be 

- recovered onan action popular; or, in other words, to be reco- 
- -vered by him or them that will fue for the fame. Such as the 
“penalty of 500/. which thofe perfons are by feveral acts of par- 
liamert made liable to forfeit, that, being in particular oftices 
or fituations in life, neglect to take the oaths to the government; 
_ which penalty is given to him or them that will fuc for the 
fame. Now here it is clear that no particular perfon, A or B, 
has any right, claim, or demand, in or upon this penal fum, til 
after action brought"; for he that brings his action, and can bona 
fede obtain judgment firft, willundoubtedly tecure a title to it, 
in exclufion of every body elfe. He obtains an inchoate imper- 

- feét degree of property, by commencing his fuit: but it is not 
- confummated till judgment ; for, if any collufion appears, he lofes 
the priority he had gained’. But, otherwife, the right fo at- 
taches in the fir informer, that the king (who before action 
brought may grant a pardon which fhail bea bar to all the world) 
‘cannot after fuit commenced remit any thing but his own part of 
the penalty’. For by commencing the fuit the informer has 
' made the popular a@tion his own private action, and itis not in 
_ the power of the crown, or of any thing but parliament, to re- 
_ Jeafe the informer’s intereft. This therefore is one inftance, 
| whefea fuit and judgment at law are not only the means of re- 
covering 
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covering, but alfo of acquiring, property. And whatis faid of 
this one penalty is equally true of all others, that are given thus 
at large toa common informer, or to any perfon that will fue 
for thefame. They are placed asit were in a ftate of nature, ~ 
acceflible by all the king’s fubjects, but the acquired right of 
none of them: open therefore to the firft occupant, who de-_ 
clares his intention to poffefs them by bringing his action; and — 
who carries that intention into execution, by obtaining judgment 
to recover them. : 


2. ANOTHER fpecies of property, that is acquired and 
loft by fuit and judgment at law, is that of damages given to a 


‘man by a jury, asa compenfation and fatisfaction for fome 


injury fuftained ; as for a battery, for imprifonment, for flan- 
der, or for trefpafs. Here the plaintiff has no certain de- 
mand till after verdi@; but, when the jury has afleffed his das 
mages, and judgment is given thereupon, whether they amount — 
to twenty pounds or twenty fhillings, he inftantly acquires, 
and the defendant lofes at the fame time, a right to that 
{pecific fam. It is true, that this is not an acquifiuon fo per- 
fectly original as in the former inftance: for here the injured. 
party has unqueitionably a vague and indeterminate right to 
fome damages or other, the inftant he receives the injury ; and 
the verdi& of the jurors, and judgment of the court there- 
upon, do not in this cafe fo properly veft a new title in him, © 
as fix and afcertain the old one: they donot give, but define, 4 
the right. But however, though ftrictly {peaking the’ pri- 
mary right to a fatisfa@tion for injuries is given by the law 
ofnature, and the fuit is only the means of afcertaining and 
recovering that fatisfaction; yet, as the legal proceedings are ~ 
the only vifible means of this acquilition of property, we 
may fairly enough rank fuch damages or fatisfaction affetied, 
under the head of property acquired by fuit and judgment at — 
law. | . : 2 
' 3. HITHER © 


‘| 
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3. HitTHeER alfo may be referred, upon the fame prin- 
ciple, all title to cofts and expenfes of fuit; which are often 
arbitrary, and reft entirely in the determination of the court, 
upon weighing all circumftances, both as to the quantum, ‘and 
alfo (in the courts of equity efpecially, and upon motions in 
the courts of law) whether there fhall be any cofts at all. 
'Thefe cofts therefore, when given by the court to either party, 
may be looked upon as an acquilition made by the judgment 
of law. — . 
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Or TITLE sr GIFT, GRANT, anp 
CON TRAC Tiga 


rE are now to proceed, according to the order marked 
VY out, to the difcuffion of two of the remaining methods 
of acquiring a title to property in things perfonal, which are much 
connected together, and anfwer in fome meafure to the convey- 
ances of real eftates; being thofe by gift or grant, and by con-- 
trad: whereof the former velts a property in poffeffion, the lat=~ 
ter a property in action. . 


1 


VIII. Girts then, or grants, which are the eighth method 
of transferring perfonal property, are thus to be diftinguifhed 
from each other, that gifts are always gratuitous, grants are upon 
fome confideration or equivalent : and they may be divided, with 
regard to their fubject-matter, into gifts or grants of chattels rea/, 
and gifts or grants of chattels perfonal. Under the head of gifts 
or grants of chattels real may be included all leafes for years of 
land, affignments, and furrenders of thofe leafes ; and all the other 
methods of conveying an eftate lefs than freehold, which were 
confidered in the twentieth chapter of the prefent book, and 
therefore necd not be here again repeated: though thefe very 
feldom carry the outward appearance of a gift, however freely 
beftowed; being ufually exprefled to be made’ in confideration— 
of blood, or natural affection, or of five or ten fhillings nominally 
paid to the grantor; and, in cafe of leafes, always referving a 
- rent, though it be but a peppercorn : any of which confiderations 

will, in the eye of the law, convert the gift, if executed, into 
a grant; if not executed, into a contract. | 3 s 

GRANTS 


ai 
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Grants or gifts, of chattels perfonal, are the a& of tranf. 
ferring the right and the pofleflion of them ; wher 
renounces, and another man immediately acquires, all title and 
intereft therein: which may be done either in writing, or by 
word of mouth* attefted by fuflicient evidence, of which the 
delivery of poileflion is the ftrongeft and moft effential. But this 
conveyance, when merely voluntary, is fomewhat fufpicious; and 
is ufually conftruedto be fraudulent, if creditors or others become 
fufferers thereby. And, particularly, by ftatute 3 Hen. VI. c, 4. 
all deeds of gift of goods, made in truft to the ufe of the donor, 
fhall be void; becaufe otherwife perfons might be tempted to 
commit treafon or felony, without danger of forfeiture : and the 
creditors of the donor might alfo be defrauded of their rights. 
And by ftatute 13 Eliz. c. 5. every grant or gift of chattels, as 
_ well ag lands, with intent to defraud creditors or others >, thall 
_ be void as againft fuch perfons to whom fuch fraud would be pre- 

judicial ; but, as againft the grantor himfelf, fhall Rand good and 
effectual : and all perfons partakers in, or privy to, fuch fraudu- 
Jent grants, fhall forfeit the whole value of the goods, one moiety 
to the king, and another moiety to the party grieved : and alfo on 
_ conviction fhall fuffer imprifonment for half a year. 


eby one man 


A TRUE and proper gift or grant is always accompanied with 
delivery of pofleflion, and takes effeé immediately : as if A gives 
_ to B 100/, ora flock of theep, and puts him in pofleffion of them 

directly, it is then a gift executed in the donee ; and it is not in 
_ the donor’s power to retract it, though he did it without any 
confideration or recompenfe°: unlefs it be prejudicial to credi- 
tors ; or the donor were under any legal incapacity, as infancy, 
“coverture, durefs, or the like; or if he were drawn in, circum- 
vented, or impofed upon, by falfe pretences, ebriety, or furprize. 
But if the gift does not take effect, by delivery of immediate 


. poffeffion, it is then not properly a gift, buta contra@: and this — 
Von. i | we we heh a man 
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aman cannot be compelled to perform, but upon good and fuf- 
ficient confideration; as we fhall fee under our next divifion. 


IX. A conTRACT, which ufually conveys an intereft merely 


in action, is thus defined: ‘‘ an agreement, upon fufficient con- — 


«¢ fideration, to do or not to doa particular thing.”? From which 


definition there arife three points to be contemplated in all con- 
“tracts; 1. The agreement: 2. The confideration: and 3. The 


thing to be done or omitted, or the different {pecies of contradts. 


First then it is an agreement, a mutual bargain or conven- 
tion; and therefore there muft at leaft be ‘two contracting par- 
ties, of fufficient ability to make a contract: as where A con- 
tracts with B to pay him roo/. and thereby transfers a property 


in fuch f{um to B. Which property is however not in pofleffion, * 
but in action merely, and recoverable by fuit at law ; wherefore 


jt could not be transferred to another perfon by the ftrict rules of 


the antient cannon law: for no chofe in action could be afligned 
or eranted over “, becaufe it was thought to be a great encou- 


ragement to litigioufnels, if aman were allowed tomake over to — 


a ftranger his right of going to law. But this nicety is now dif- 


vegarded : though, in compliance with the antient principle, the © 


form of affigning a chofe in action 1s in the nature of a declara- 


tion of truft, and an agreement to permit the aflignee to make © 


ufe of the name of the aflignor, in order to recover the poflefiion. 


And therefore, when in common acceptation a debt or bond is 
faid to be afligned over, it muft {till be fued in the original cre- 


' ditor’s name; the perfon to whom it is transferred, being rather 


an attorney than an aflignee. But the king is an exception to this © 
general rule ; for he might always either grant or receive a chofe 


ih action by aflienment® : and our courts of equity, confidering ‘a 


that in a commercial country almoft all perfonal property muft — 


neceflarily lie in contract, will protect the aflignment of a chofe 


oe in action, as euch as the law will that of a ebije in pofleflion *. 


Turs) 
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TH 1s contract or agreement may be either exprefs or implied. 
Exprefs contracts are alee the terms of the agreement are openly 
uttered and avowed at the time of the making, as to deliver an 
ox, or ten load of timber, or to pay a itated price for certain 
goods. Imphed are fuch as reafon and jultice dictate, and which 
therefore the law prefumes that every man undertakes to perform. 
As, if lemploy a perfon to do any bufinefs for me, or perform 
any work; the law implies that I undertook, or contracted, to 
pay him as much as his labour deferves. If I take up wares 
from a tradefman, without any agreement of price, the law con- 
cludes that I contracted to pay their real value. And there is 
alfo one fpecies of implied contracts, which runs through and is 
annexed to all other contracts, conditions, and covenants; viz. 
that if I failin my part of the agreement, I fhall pay the other 
party fuch damages as he has fiined by fuch my neglect or re- 
fufal. In fhort, almoft alithe rights of perfonal property (when not 
in actual pofleflion) do in great meafure depend upon contracts of 
onekind or other, orat leaft might be reduced under fomeof them: 


+ whichindeed is the method taken by the civil law ; it having 


referred the greateft part of the duties and rights, which it treats 


of, to the head of obligations ex contraciu and quafi ex contradu®. 


A contract mayalfo be either executed, asif A agrees to 
change horfes with B, and they do it immediately ; in which 
cafe the pofleffion and the right are transferred together: or it, 
‘may be executory, as ifthey agree to change next week; here | 


the right only veits, and their reciprocal property in each thers 


horfe is not in poffeffion but in action: for a contract executed 
Wenien differs nothing trom a grant) conveys a chofe in poffe alfa 10n 5 
a contract executory conveys only a chofe in action. 


Havine thus fhewn the general nature of a contract, we 
are, fecondly,to proceed to the confideration upon which it is found- 


ed ; or jen: reafon which moves the party contracting to enter into 
Hhh2 the 
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the contract. It is an agreement, upon /uffcient confideration.? 
The civilians hold, that in all contracts, either exprefs or implied, 
' + there muft be fomething given in exchange, fomething that is 
. mutual or reciprocal". This thing, which is the price or motive 
of the contract, we call the confideration: and it muft bea thing — 
lawful initfelf, or elfe the contract is void. A good confidera- 
tion we have before feen', is that of blood or natural affection 
between near relations; the fatisfaction accruing from which the 
law efteems an equivalent for whatever benefit may move from 
one relation to another’. This confideration may fometimes 
however be fet afide, and the contract become void, when it 
tends in it’s confequences to defraud creditors or other third per- 
fons of theirjuft rights. Buta contract for any valuable confide- 
ration, as for marriage, for money, for work done, or for other 
reciprocal contracts, can never be impeached at laws; and, ifit be © 
of a fufficient adequate value, is never fet afide in equity : for the ° 
, perfon contracted with has then given an equivalentin recompente, 


and is therefore as much an owner, or a creditor, as any other 
perfon. 


¥ 


Tuese valuable confiderations are divided by the civilians* 
into four fpecies. 1. Do, ut des: as when I give money or 
goods, ona contract that I fhall be repaid money or goods for — 
themagain. Of this kind are all loans of money upon bond, or i 
promife of repayment; and all fales of goods, in which there is 
either an exprefs contract to pay fo much for them, or elfe the — 
Jaw implies a contract to pay fo much astheyare worth. 2. The 
fecond fpecies is, facto, ut facias: as when I agree with a man 
to do his work for him, if he will do mine for me; oriftwo 
perfons agree to marry together; or todo any other pofitive acts a 
on both fides. Or, it may be to forbear on one fide in confide- : 
ration of fomething done on the other; as that in confideration — 

A, the tenant, will repair his houfe, B, the landlord, will not fue ie 
him for wafte. Or, it may be for mutual forbearance on both ‘ 
fides 3 5 & 


A 
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fides; as, that in confideration that A will not trade to Lifbon, 
B will not trade to Marfeilles; fo as to avoid interfering aN i 
each other. 3. The third fpecies of confiderations is, facio ué ae 
des ; when aman agrees to perform any thing for a price, either 
fpecifically mentioned, or left to the determination of the law to 
fet a valueon it. And when afervant hires himfelf to his mafter 
for certain wages or an agreed fum of money: here the fervant 
contracts to do his mafter’s fervice, in order to earn that {pecific 
‘fum. Otherwife,if he be hired generally : for then he is under 
-animplied contract to perform this fervice for what it fhall be 
reafonably worth. 4. The fourth fpecies 1s, do, ut facias: which 
is the direct counterpart of the other. As when I agree witha 
-fervant to give him fuch wages upon his performing fuch work : 
which, we fee, is nothing elfe but the laft fpecies inverted ; for 
fervus facit, ut herus det, and herus dat, ut fervus faciat. 


A constIDERATION Of fome fort or other is fo abfolutely ne- 
ceflary to the forming of a contract, that a nudum pactum or a- 
greement to do or pay any thing on oné fide, without any com- 
penfation on the other, is totally void in law ; and aman cannot 
be compelled to perform it'. As if one man promifes to give 
another 1oo/. here there is nothing contracted for or given on 
the one fide, and therefore there is nothing binding on the other. 
And, however a man may or may not be bound to perform it, 
in honor or confcience, which the municipal laws do not take 
upon them to decide; certainly thofe municipal laws will not 
_ compel the execution of what he had no vifible inducement to 
engage for: and therefore our law has adopted ™ the maxim of 
the civil law", that ex nudo pacio non oritur actio. But any degree | 
of reciprocity will prevent the pact from being nude: nay, even 
_ ifthe thing be founded on a prior moral obligation, (as a promife 
to pay a juft debt, though barred by the ftatute of limitations} 
| itisno longer nudum pacium. And as this rule was principally 
eftablithed, to avoid the inconvenience that would arife from fet-. 
ting up mere verbal promifes, for which no good reafon could 


be 
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be afligned®, it therefore does not held in fome cafes, where 
fuch promife is authentically proved by written documents. For — 
ifa man enters into a voluntary bond, or gives a promifory note, 
he hall be allowed to aver the want of a confideration in or- 
der to evade the payment: for every bond from the folemnity of 
the infirument®, and every note from the fubfcription of the 
drawer’, carries with it an internal evidence ofa good confide- 
ration. Courts of juftice will therefore fupport them both, as 
againft the contractor himfelf ; but not to the prejudice of credi- © 
tors, or ftrangers to the contract. 


Ws are next to confider, thirdly, the thing agreed to be done © 
or omitted. “ A contract isan agreement, upon fufficient confi- 
<< deration, to door not to do a particular thing.” The moft ufual 
contracts, whereby the right of chattels perfonal may be acquired 
in the laws of England, are, 1. That of fale or exchange. 2. That 
of bailment. 3. That of hiring and borrowing. 4. That of debe. 


1.SALE or exchange is a tran{mutation of property from one 
man to another, in confideration of fome price or recompenfe in 
walue: for there isnofalewithouta recompenfe; there muft begud 
proquo’. fit be a commutation of goods for goods, itis more 
properly an exchange; but, if it be a transferring of goods for 
“money, it iscalled a /ale: which isa method of exchange in- 
troduced for the convenience of mankind, by eftablifhing an uni- ° 
verfal medium, which may be exchanged for all forts of other 
‘property; whereas if goods were only to be exchanged for goods, 
by way of barter, it would be difficult to adjuit the re{pective | 
values, and the carriage would be intolerahly cumberfome. All | 
civilized nations adopted therefore very early the ufe of money | 
for we find Abraham giving “ four hundred fhekels of filver, cur-_ 
<; rent money with the merchant,” for the field of Machpelah’*: 
though the practice of exchanges ftill {ubfiits among feveral of the 
favage nations. But, with regard to the /awof falesand exchanges, 
| there 
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ie is no difference. I fhall therefore treat them both under 
the denomination of fales only; and, fhall confider their force 
and effect, in the firft place where the vendor bath in himfelf, 
and fecondly where he hath not, the property of the thing fold. 


Were the vendor bath in himfelf the property of the goods 
fold, he hath the liberty of difpofing of them to whomever he 
pleafes, at any time, and in any manner: unlefs judgment has 
been obtained a acainit him for a debt or damages, and the writ of 
execution is actually delivered to the fheriff. For then, by the - 
ftatute of fr atids*, the fale {hall be looked upon as fraudulent, 
and the property bf the goods fhall be bound to anfwer the debt, 
from the time of delivering the writ. Formerly it was bound 
from the te/fe, or ifluing, of the writ’, and any fubfequent fale 
was fraudulent; but the law was thus altered in favour of pur- 
chafors, though it ftill remains the fame between the parties : 
and therefore, if a defendant dies after the awarding and before. 
the delivery of the writ, his See are bound by it in the Bands 
of his executors”. é 


Ir a man agrees with another for goods at a certain price, he 
‘may not carry them away before he hath paid for them; for it is 
no fale without payment, unlefs the contrar y be Serie agreed. 
And therefore, if the vendor fays, the price of a beaft is four 
pounds, and the vendee fays he will give four pounds, the bar- 
_ gain is ftruck ; and they neither of ane are at liberty to be off, 
provided immediate poffeffion be tendered by the other fide. But 
if neither the money be paid, nor the goods delivered, nor ten- 
der made, nor any fubfequent agreement be entered into, it is 
no contract,and the owner may difpofe of the goods as he pleafes*. 
But if any part of the price is paid down, if it be but a penny, 
or any portion of the goods delivered Ae way of earneft (which 
civil Jaw calls arrha, and pics ies to be “ emptionis-vendi- 

ae ns ‘tionis 
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“ tionis contractae argumentum™,” the property of the goods is 


abfolutely bound. by it: ;and;the vendee may recover the goods — 
by action, as well as the vendor may the price. of them*..,. And 


fuch regard does the law pay to earneft as an evidence of a con- 


tract, that, by the fame ftatute 29 Car. Il.:c. 3::no contract for — 


the fale of goods, to the value of 10/, or more, fhall be valid, 

unlefs the buyer actually receives part of the goods fold, by way 
of earneft on his part ; or unlefs he gives part of the price to the 
vendor by way of carnelt to bind the bargain, or in part of pay- 
ment ; or unlefs fome note in writing be made and figned by the 
party, or his agent, who is to be charged with the contraét.’ And, 

with regard to goods under the value of 1o/, no contractor a- 
ogreement for the fale of them fhall be valid, unlefs' the goods are 
to be delivered within one year, or unlefs the contract: be made 


in-writing, and figned by the party who is to be charged there- 


with. Antiently; among all the northern nations, fhaking of hands 


was held neceflary to. bid the bargain; a cuftom which we Rill 


retain! in many: verbal contracts. A fale thus made was called 
 bandfales <* venditio per mutuam manuum complexionem?;? til in 
procefs of time) the fame word was uled to fignify the price or 


earneft, which was: given ee after oi crap of ne ke 


or initead therebdf.: 


oe 
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transferred to the vendee, and that of the price to! the vendor: 5 


~ 


but.the “andes cannot take the goods, until he tenders: the. ‘price — 


agreed on*, But if he tenders the money to the vendor, and he 


. renin ite the vendee may feife the goods, or have an™ action 


againit the vendor for detaining, them. And by a regular fale, 


Gace delivery, the property. is fo abfolutely wefted in the ven- — 
dee, that if A fells a horfe to Bfor.10/, and B pays him earneft, 4 
or figns a note in writing of the bargain ; and afterwards, before iF 
the delivery of the horfe or money paid, the horfe dies in the - 


vendor’s cuftody ; {till he is entitled to the money, becaufe by 
ee i si Aen te 
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the contract, the property was in the vendee*. ‘Thus may pro- 
perty in goods be transferred by fale, where the rons bath fach 
peepee in himfelf. 


But property may alfo in fome cafes be transferred by fale, 
though the vendor hath none at allin the goods: for it is expe- 
dient that the buyer, by taking proper precautions, may at all 
events be fecure of his rhiteliate ; otherwife all commerce be- 
tween man and man ih foon be atan end. And therefore the 
general rule of law is®, that all fales and contracts of any thing: 
vendible, in fairs or markets overt, (that is, open) fhall not only 7 
be good between the parties, but alfo be binding on all thofe that 
have any right or PPPEEey therein. And for schis purpoie, the 
mirroir informs us‘, were tolls eftablifhed in markets, viz. to 

_teftify the making of contraéts; for every private contract was 
difcountenanced by law. Whersfue our Saxon anceftors prohi- 
_ bited the fale of any thing above the value of twenty pence, un- 
leds in open market, and directed every bargain and fale to be 
contracted in the prefence of credible witnefles*. Market overt 
in the country is only held on the fpecial days, provided for par- 
ticular towns by charter or prefcription ; but in London every 
day, except Sunday,-is market day*.: The market place, or {pot 
of ground fet-apart by cuftom for the fale particular ¢ goods, 1s 
alfo in the country the only market overt §; but in London every 
fhop in which goods are expofed publicly to fale, 1s ma sa overt, 
for fuch things only as the owner profefles to trade in*®. But if 
my goods are ftolen from me, and fold, out of market aie my 
property is net altered, and J may take them wherever I find - 
them. And it is éxprefsly provided by ftatute 1 Jac.I.c. 21. that 
_ the fale of any goods wrongfully taken, to any pawnbroker in 
_ London or within two miles thereof, fhall not alter the property. 
For this, being ufually a clandeftine tr ade, 1 is therefore made an 
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exception to the ceaedl rule, And, even in market: overt, if the) 


Epeds be the-property-ofithe kirigs fuch fale (though regular ini 
all other refpects).will.in.no cafe bind him; though it binds|ihe! 
fants, feme coverts, idiots or lunatics, and men beyond feaorind _ 
prifon:,er ifthe goods be ftolen from a common: perfon, andi — 
then taken by the "igo! s Officer from the felonyand fold.iniopeni — 
market; fill, if the owner has ufed due diligence im profecuting — 
the-thief to conviction, he lofes not his property in‘the goods. 
So likewife, ifthe-buyer knoweth the property not to beamethe! 
feller; or there; be any other fraud in the tranfaction; ifihe 
knoweth the feller to be aninfant, or feme covert, not-ofually.. 
trading for herfelf; if the fale be not originally and wholly: made» 
in, Tee fair or market, or not at the ufual hours ; the ‘owner's; 
Ifa man buys hiscowm goods im 
a. fair or market, the contract of fale fhall not bind him! fo as that! 
he fhall render.the pace, unlefs the property had-been-previoully3 
altered by a former fale“. And-notwithitanding any numberiofi 
intervening fales, if the original vendor, who fold without: havingy 
the property, comes again into,poflefiion of the soods, the origi 
nal.owner, may talse them, when found in his: hands; who-wasj 
cuilty of the firft breach of juftice!. + By which wife regulations! | 
the common Jaw has fecured the right of the proprietor in pers: 
fonal chattels from being devetied, fe far as ‘was confiftentowith 
that other neceflary policy, that purchafors, bona vfide,insa fair; . 
open, and regular manner, fhould not be afterwards put to! Sie 
culties, by FB fon of the previous sknavery of the pre ar Aorta 
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“Bur there is one {pecies of Saree chaselens in pit e the: 


. property is not eafily altered by fale, without the expnefs confent. 


of the owner, and thofe are horfes; the fale of which, even in) 
fairs or markets overt, is void in many ps where that of; 
other property, is valid: becaufe a horte is fo fleet, an animal, 
that the ftealers of them may flee far. off in a short spar e yond 

ig ibeg - 
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be out of the reaclt of (the moft indufiriods owner, All perfons® 
therefore that have) occafion to:deal in horfes;-and are therefore: 
liable fometimes: to’ buy ftolen ones, would do well to obferve i 
that whatever price they may give, or how long foever they may 
keep pofieflion before it be claimed, they gain no property in a 
horfe that has been ftolen, unlefs it be bought ina fair or mar-! 
ker overt ::nor even then, unlefs the directions be puriued that? 
are laid‘down in the ftatutes 2) P. & M. c. 7. and or Eizo dra 
By which it’ is enacted, that every horfe, fo to be fold, dhail! be: 
openly expofed,in the time of fuch fair or friarkbts for one whole” 
hour together, between tenin the morning and funfet, inthe 
open and public place ufedfor fuch fales, and not In/any private: 
_ yardor ftable : that the horfe thall be brought by both the wens 
dor-and vendee:to the tollgatherer or bookkeeper of fuch faitvor 
market « thatitollbe paid, if any be due; andif not, ofe penny 
to the bookkeeper, who fhall enter down the price, colour,“and: 
marks of the*horfe;' with the names, additions, and abode oF the 
vendee and the’vendor ;'the latter either upon his own knd' viege, 
or ‘the teftimony of: Podte credible witnefs.< And, even if allt hefe 
points betully complied with, yet fach falc thal not’ take away 
theproperty of the owner, if within fx months after the bone 
-isdtolen hep puts: in his claim ‘before ‘the mayor, or fome’ jiRice? 
of jthe: diftriéban:which the! hori {hall be fottad 3° and within: 
forty days after‘that, proves fuch his property by the oath of Avo’ 
witnefles before: fach mayor or juftice; and allo ténders ‘to “the 
perfon in pofleffion'fuch price as he dona fide, paid fot hin ie 
market overt. Butincafe any one of the points before- men tioned 
be omitted, and not obferved in the fale, fuch fale i 13 utt er] y véid; 
and the owner fhall not lofe his property,’ but atany -diftance’ of 
time’ may feifeor bring an-action for his horfe,’ wherever ‘heh ap- 
pens to’ find hime?" Wherefore fir Edward Coke obferve ee that, 
both ‘by thé common liw and thefe two ftatutes, the. ‘property of - 
horfes isto well preferved, that if tie ownér be of ca pacity to 
underftand them, and be vigilant and induftrious to purfue the 
fame, it is aes impoill ble ‘tha t the property of {any horfe, cither 
“Dri 2 at ““Ttolen, 
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ftolen or not folen, ‘fhould be altered by path fale in market overt 
by him thatis male Nei pole Hor. fe of ie 
By the cite law® an maple warranty was.annexed to every. 
fale, in refpecét to the title of the vendor: and fo too, in our: | 
daw, a purchafor of goods and chattels may have a fatisfaction 
from the, feller,if he fells them as hisown, and the title proves 


doris not bound to Ave wer; unlefs he exprefsly. warrants: them)’ 


to.be different from what he répretinted to thé buyers>i008, a9ddo 
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that the feat fhall be faithfully executed on the, part ofthe, 
bailée. “Asaf cloth be delivered, or (in our legal, dialect) bailed, 
to'a tal lor to male a fuit of cloaths, he has it upon’an,implied; 
contra ick to render it again when made, and that inaworkmanly, 
mmanner*. If money or goods be delivered to a common carrier, 

to conyey from Oxtord to London; he is under a ‘contraét in law 

to pay; or carry, them to the perfon appointed.” Ia horfe; ‘er: 
other goods, be delivered to an inn-keeper or his fervants, he is! 
bound to keep them fafely, and reftore them when his guett’ 
leaves the houfe’. If aman takes in a horfe, or other’ ‘cattle, 

~ “to graze and depafture in his grounds, which the law calls agifi= 
nent, he takes them ed Na implied contract to’ return them om 
mie nd to the owner”. Ifa pawnbroker receives plate orjewels 
4s a pledge, or fecurity, for the repayment of money. lént'thereom 
ata day cer tain, he has them upon an 'exprefs contract or con= 
dition to reftore them, if the pledgor performs his part by re- 
deeming them in due time®: for the due execution of which’ | 
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deficient, without any exprefs warranty for that purpofe?. » Buty: 
with regard to ‘the goodnefs ofthe wares fo purchafed, the ven-)| ” 


to be found and good", or haters he knew them tobe: otherwife: 
and hath ufed any art to difguife them", or unlefs they turn out. 


. | contr rad 
Oo Ff. sr. 264. ; , {12 Mod: 482. 
1 Sip"Cro. Jac. 474.9 Roll, Abr. go.” u Cro. Eliz. 622. : eboog. td isd. t@ \ 
g F. N. B. 94. w Gro, Caria 71. i. 
1 ge Roll, Rep. ge a Cr Q. Jac. aa 5 Yelv. 17%, 
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(9) BAILMENT, from:the French:bailler, to deliver, 15,a,den, 
livery of gcods in truft, upon a contract exprefied or implied, é 


* Ay * ts | | 
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contractmany, ulef ul regulations. are. made by fiatute 30.Geo, Il. 
c.24. And foif.a landlord diftreins goods for rent, ora pari 
oflicer for taxes, thefe for a time are only a pledge in the hands 
of the diftreinors,and they are:bound by an implied contractan 
law to reftore them: on payment,of the debt, duty, and expenties, 
before the time of fale ; or, when fold, to render back the overplus. | 
Ifafriend delivers any thing to his. friend to keep for him, the, 
receiver is bound to reflore it on demand: and it was formerly 
held that in the mean time he was anfwerable for any damage or 
lof it might fuftain, whether. by accident or otherwile’ ; unlefs 
he exprefsly undertook’ to keepit only with the fame care as his 
_ own goods, and:then: he fhould not be anf{werable: for theft or 
- other accidents, But now the, law feems to be fettled upon a_ 
- much more rational footing"; that fuch a general bailment will 
not’ charge the bailee with any lofs, unlefs it happens by grofs 
neglea&, which is confirued. to -be an evidence of fraud: \ but, if 
the baileé'wadertakes {pecially to keep the goods fafely and fe- 
curely, heis bound to anfwer all. perils and damages, that may, 
Aefali them: for want of the famecare with which. a prudent, 
nian would'keep his own’. , 
eToOltiso: som | y . : rp 
wl wall thefe infances there is afpecial qualified property trani- 
ferred from:the bailor to the bailee, together with the poffeffion. 
It:is not an-abfolute property in the bailee, becaufe of his con- 
thaétfor reftitution ; and the bailor hath nothing left in him but. 
_ the right-toya cho/e in action, grounded upon fuch contraé, the, . 
 pofleflion being delivered to the bailee, And, on account of this 
qualified property of the bailee, he may. (as well as. the bailor) 
maintain an,action againit fuch, as injure or take away, thefe chat- 
tels;). (Lhe taylor, the carrier, the innkeeper, the agifling farmer, 
the pawnbroker, the diftreinor, and the general bailee, may all 
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2 ¥ Co. Litt. 89. tion, in cafe’ of ‘accident by fire of theft: 
*2 of Répy 84. - provided his own goods perifhed in the fame 
a Loid Raym. 909. 12 Mod. 487. manner: ** jura enim nofira, fays Stiernhook, 
b’By the laws of Sweden, the depofitar © dolum praefamunt, fi una non pereaut.”. € De 
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ex bailee of goods is not bound to reftitu- . jure Sweon. 1. 246. Su) sek aa re 
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of them vindicate, in their'own. right, this their: poffefloryintés: 
’ refty againft any firanger.or third perfon®. > For, .ascfuch: baileeq 
is efpontible to.the bailor,:if the.goods are lofti or damaged” by” 
his wilful default or grofs. negligence, or if he donot deliver up 
the chattels on lawful demand, it is therefore reafonable that he? 
fhould havea right to recover either: the fpecific goods, or elfe ait 
fatisfaCtion in damages, againft all other perfons, who may haves 


ourloined or injured them; that he may a be ready tons’? 
{wer the call of Any bailor. 


AA 


2. Hrrine aad borrowing are alfo cbntpadis | TH swliatoaye 35 
qualified property may be transferred to the hirer: or borrower's) 
in which there 1s only this difference, that hiring is; always “forid 

a price, a ftipend, or additional recompente ; ; borrowing” gw 
merely gratuitous.. But the law in both cafes‘is the famens 
They are both contracts, whereby the pofleffion’ and a'tranfient!+ 
property 1s transferred for a particular time or ufe,on condition? 
and agreement to reftore the goods fo hired. or borrowed, as toon’ 
as Fits time is expired or ufe performed ; together with the price” 
or f{tipend (in cafe of-hiring)) either: .exprefsly agreed’ on) by the®! 
parties, or left to be implied by law according tothe value of theo! 
fervice. By this mutual contraét, the hirer or borrower gains a 

temporary property» in the thing hired, accompanied ‘with an 
implied condition to-ufe it with moderation and not’ abufe’’ ft 369 
and.the owner or lender retainsa reverfionary intereft in the fiighte t 
and acquires a new property inthe price or reward. ‘Thus’ ifa’ 3, 

man, hires or borrows a horfe for a month, he has the poffefion’ 

and:a qualified, property therein during that periéd®; on the® &x- § 
piration. of which» his qualified property determines,” ‘and’ the: , 
owner, becomes (in cafe of hiring) intitled a to ‘the? A cab A 
or price, for which the horfe was hired". rE OE Ry a suman i 
i H93993G 3V90 doriw 
THE EREIS one fpecies of this price: or sa the moftufualod 
of a any, but concerning which many good and learned men have 
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informer tires) very. much perplexed themfelves sal other peo-" 
ple; by raifing- doubts about it’s legality in foro con/crentiae. That 
isy (when: money 1s lent ona contract to receive not only the 

‘principal fam: again, but alfo an increafe by way of compenfation 
for the ufe; which is generally called interef? by thofe who think 
it lawful, and -w/ury by thofe who do not fo. It may not be 
amifs therefore to enter into a fhort enquiry, upon what footing 

_ this matter: of intereft or ufury does really ftand. 


Te enemies to intereft in general make no diftinétion be- 
tween that and ufury, holding any increafe of moncy to be in- 

_ defenfibly ufurious. And this they ground as well on the prohi- 

- bition ,of it by: the law of Mofes'among the Jews, as alfo upon 
—-whatas laid-down: by Ariftotle°, that money is naturally barren, 
and tomake it: breed money:is prepofterous, and’a perver fion of | 
_the:-end. of it’s:inftitution, which was only to ferve the pur- _ 
_ pofes; of exchange, and not of ‘increafe. Hence the fchool dis Z 
_-vineshave branded the practice of taking intereft,’ as being ‘con- 
trary:to the divine law both natural and evened ‘and the canon’ : 
lawf;has profcribed the taking: any; ae lealt, jnereafe for! the 

| loan vf hed as a mortal fin. Vd x 


Bo U Ty in atutaven to hist it may be Auieaced! sitek aie RIT 23. 
cal precept was.clearly a political, and not a moral, precept. It” 
| only, prohibited the Jews from taking ufury from their br Babe 
the Jews; but m, exprefs words permitted them to take it-of a 
-ftranger®: which proves that the taking of moderate ufury, ae 
a reward for the ufe, for fo the word fignifies, is not malum“in' 
| fe,fince i it was,allowed where any but an Ifraelite was concerned. 
And. as to Ariltotle’s reafon, deduced from the natural barrénnefs 
of money, the fame may sith equal force be alleged of houfes, 
which never breed houfes ; and twenty other things, which no- 


| bots ents it is lawful to make ag of, ie letting them to— 
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e Polit Ir. t. 10. g “* Unto a ftranger thou mayeft lend up- 
£ Deereial. I, 5. tit. 19, Tee . ; : Ai on-ufury, but unto they brother thow fhalt a 


-** not lend upon nfury.” Deut. xxiii. 20. 
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hire. And though money was originally ufed only for the pur-" 
pofes of exchange, yet the laws of any ftate may be well juiti- 

fied in permitting it to be turned to the purpofes of profit, if the 
convenience of fociety (the great end for whick money was in- 

vented) fhall require it. And that the allowance of moderate in- 

tereft tends greatly to the benefit of the public, efpécially in a 
trading country, will appear from that generally acknowleged : 
principle, that commerce cannot fubfift without mutual and ex- 

tenfive credit. Unlefs money therefore can be borrowed, trade 
cannot be carried on: and if no premium were allowed for the- 
hire of money, few perfons would care to lend it; or at leaft the 

eafe of borrowing at a fhort warning (which is the life of com- 

merce) would be entirely at an end. Thus, in the dark ages of 
monkith fuperitition and civil tyranny, when intereft was laid un- 

der a total interdi€t, commerce was alfo at it’s loweit ebb, and 

fell entirely into the hands of the Jews-and Lombards: but when 

men’s minds began to be more enlarged, when true religion and 

real liberty revived, commerce grew again into credit ; and again 

 ntroduced with itfelfit’s infeparable companion, the doctrine of 

loans upon intereft. 


Anp, really, confidered abftractedly from this it’s ufe, fince 
all other conveniences of life may either be bought or hired, but 
money can only be hired, there feems no greater impropriety in 
taking a recompenfe or price for the hire of this, than of any 
other convenience. If I borrow 100/. to employ in a beneficial 
trade, it is but equitable that the lender fhould havea proportion 
of my gains. To demandan exorbitant priceis equally contrary to 
confcience, for the loan of a horfe, or the loan of a fum of money: 
‘but a reafonable equivalent for the temporary inconvenience, 
which the owner may feel by the want of it, and for the hazard 
of his lofing it entirely, is not more immoral in one cafe than it 
ig in the other. And indeed the abfolute prohibition of lending 
upon any,even moderate intereft,introducesthe very inconvenienc¢ 
which it feems meant to remedy. The neceflity of individuals 
‘will make borrowing unavoidable. Without fome profit allowed 
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} Bi jars there will be but few lenders: and thofe principally bad 
il break: through. the law, and take'a profit ; and 
: pine veliRaReenoan, to indemnify. themfelves from the danger of 
the penalty, by making that profit exorbitant. ‘Thus, while all 
degrees of profit were difcountenanced, we find more coma ala ses 
of; ufuiry, and more flagrant inflances of oppreflion, than in mo- 
dern.times, when money may be eafily had at alow interci. A 
capital diftinéiion mutt therefore be made between 2 m 10derate 


‘ wand exorbitant profit; to the former of which we ufually give 


fe 
| 
| 
| 


| 
| 
| 
| 
| 


athe name of intereit, to the latter the truly odious appellation of 

<ufury: the former is neceflary in every civil ftate, if it were but to 
“Rxclnde the latter, which ought never to be tolerated in any well- 
\fegulated fociety. For, as the whole of this matter is. well fam- 
-med up by Grotius', ¢§ i the compenfation allowed by law. does 
‘not exceed the proportion of the hazard run, or,the want: felt, 
ce by. the loan, it’s allowance is neither repugnant-to the hevented 
“ -nor.the natural law ; but if.it exceeds, thofe bounds, it.isthen 


ever Can male it es 3 


| aii ae thee the: exorbitance or pibdemaon a interett t, for 
- moneylent, depends upon two circumftances; thei dJnconvenience 
ingwithit forthe prefent,and the Enea of lofing itentirély. 
The i ‘inconvenience to individual lenders can never be cflimated 
by laws  thesrate. therefore of general intereft. mui .depend 
upon. the ufual, or. general inconvenience. This refults entirely 
from the quantity of fpecie or current. money in the kingdom : : 
for the more fpecie there is circulating in any nation, the greater 


fup erfluity there will be, beyond what is neceflary to carry on,the 


nation or public. community there is a certain. quantity: of money 


thus neceflary ; which a.perfon well filled in political arithmetic 
might ‘perhaps calculate. as. exactly; asia, private banker can.the 


Gem, for. running cath in his own ag a i above this. necel- 
Vou. Il, Yates brs : a Ek. 3° Mea ar en ry ae ch a3 idfary 
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{ary quantity may be fpared, orlent, withoutmuch inconvenience 
to the refpective lenders; and the greater this national fuperfiluity 
is, the more numerous will be the lenders, and the lower ought — | 
the rate of the national intereft to be: but where there is not — 
enough, or barely enough, circulating cath, to anfwer the ordi. 
pny ufes of the public, intereft will be ‘proportionably high 5 _ 
for lenders will be but few, as few can fubmit to the inconve~ 
nience of lending. 


$6 alfo the hazard of an entire lofs has it’s weight in the re- 4 
vulation of intereft: hence, the better the fecurity, the lower 


will the intereft be: the rate of intereft being generally ina com= — 
pound ratio, formed out of the inconvenience and the hazard. 


And as, if there were no inconvenience, there fhould be no in- © 
tereft, but what is equivalent to the hazard; fo, if there were © 
no hazard, there ought to be no intereft, fave only what arifes — 
from the mere inconvenience of lending. Thus, if the quantity 
of fpecie in a nation be fuch, that the general inconvenience of © 
lending for a year is computed to amount to three percent: a 
man that has money by him will perhaps leffd it upon good per 
fonal fecurity at five per cent, allowing two for the hazard run 


he will lend it upon landed fecurity, or mortgage, at four per 


cent, the hazard, being proportionably lefs; but he will lend it 
to the ftate, on the maintenance of which all his property « ae 


Benes at three per cent, the Bas cane none at all. 
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&B ut fometimes the hazard may be greater, than the rate 0 


the practice, I. Of bottomry, or refpondentia. 2s OF policies 


Bier 


of infurance, : ee? 


AND firlt, bottomry (which originally arofe on fdinee 


the mafter of a fhip, in a foreign country, to hypothecate th 


{hip in order to raife money to refit) is in the nature of a mort 


gage ofa thip; when the owner takes up money to enable hin 


to carry on his voyage, and pledges the keel or bottom of the fh 
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(pars pro toto) asa fecurity for the repayment. In which cafe 
it is underftood, that, if the fhip be loft, the lender lofes alfo 
his whole money ;_ but, if it returns in fafety, then he fhall re- 
ceive back his principal, and alfo the premium or intereft agreed 
upon, however it may exceed the legal rate of intereft. And 
this is allowed to be a valid contraé in all trading nations, for 
the benefit of commerce, and by reafon of the extraordinary 

_ hazard run by the lender. And in this cafe the fhip and tackle, 
if brought home, are anfwerable (as well as the perfon of the 
borrower) forthe money lent. But ifthe loan is not upon the 

_veflel, but upon the goods and merchandize, which muft necef 

farily be fold or exchanged in the courfe of the voyage, then 

only the borrower, perfonally, is bound to anfwer the contract ; 
who therefore in this cafe is faid to take up money at re/pondens 
tia. ‘Thefe terms are alfo applied to contratts for the repayment 

_ of money borrowed, not on the fhip and goods only, but onthe 

mere hazard of the voyage itfelf; whena man lends a merchant 

1000/. to be employed in a beneficial trade, with condition to be 

repaid with extraordinary intereft, in cafefuch a voyage be fafely 

performed": which kind of agreement is fometimes called foe- 
nus nauticum, and fometimes wfura maritima’. But, as this gave 
an opening for ufurious and gaming contfatts, efpecially upon 

Jong voyages, it was enacted by the ftatute 19 Geo. I. c. 37. 

that all monies lent on bottomry or at refpondentia, on vefleéls 

bound to or from the Eaft Indies, fhall be exprefsly lent only 
upon the fhip or upon the merchandize; that the lender fhall 

_ have the benefit of falvage; and that if the borrower has not 

_ on board effects to the value of the fum borrowed, he fhall be 

_reiponfible to the lender for fo much of the principal as hath 

not been laid out, with legal intereft and all other charges, 


_ though the thip and merchandize be totally loft. 
tt re ete oa SECONDLY, 


Sid. 29. 


i Moll. de jur. mar. 361. Malyne lex mer- kr 
1 Molloy id. Malyne itis, 


tet. bs .c. 31. Cro. Jac. 208, Bynkerth, 
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and B, that, upon A’s paying a premium ocean to he haza 
run, : will indemnify or ae him ee ae a Pec evel 


CL ae to be Senay FS one anne her being flats and, u fh 
be loft, I lofe roo/.and get 5/, Now. this 1s_ much the fame as 
if | lene ye merchant, aon whole fortunes are embarked. j ing 
at vellel, tool. at the rate of eaght per cent. . Kor byaloand 
fhould be immediately out of my money, the inconvenience of 
which we have computed equal to three per cent: if therefore i 
had actually lent him 100/, { mutt have added 3 /. on the fcore 
of inconvenience, the s/. allowed for the hazard; which to- 
gether would have made 84. But as, upon an Br ty Tam 
never out of my money till the lofs actually happens, nothing i is 
therein allowed vpon the principle of 3 inconvenience, but all upon — a 
the principle of hazard, Thus too, in a loan, if the chance of © 
repayment depends upon the borrower’s life, it is frequent (be 
fides the ufual rate of intereft) for the borrower to have his life 
infured till the time of repayment 5 for which he i As loaded with 


sf Sempronius ie only an anne hie life, “i wane bee 
row 1oo/. of Titius for a year; the inconvenience and gen 
hazard of thisloan, we have feen, are equivalent to 5 /. which is 
- therefore the legalintereft: but there is alfo a {pecial hazard is 3 
_ this cafe ; for, if Sempronius dies within the year, Titius muft” 
“Yofe the whole of his 1o0/, Suppofe this chance to beas one tae 
| ten: it at follow that the ease: hazard i is worth 1 10 


wails not permit to be taken: ane ierete gives 8 
thelenges ee 5/, the eee interett ; but sae to Gaius. 
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pie extraordia cna. And in this manner may any extraor- 
dinary oe ticular hazard be provided 2 againft, which the efta- 
of intereft will notreach ; that being calculated by 

| anfwer only the ordinary and general hazard, toge- 
with tl e lender’ S inconvenience in parting with his fpecie 
for che tin ele 


en learning relating to marine infurances hath of late years 
4 ul en greatly improved by a feries of judicial decifions, which 
- have now eftablifhedthe law in fuch a varict ty of cafes, that (if 
well and judicioufly colleGed) they would form a very complete 
title ina codeof commercial jurifprudence. But, being founded on 
_ equitable principles, which chiefly refult from the {pecial cir- 
cumftances of the cafe,it is not eafy to reduce them to any general 
_ heads in mere elementary inititutes. ‘Thus much may however 
be faid; that, being contracts, the very eflence of which confitts 
in obf ferving the pureft good faith and integrity, they are vacated 
by any the leaft thadow of fraud or undue oncealment : and on 
the other hand, being much for the benefitand extenfion of trade, 
by diftributing the lofs or gain among a number of adventurers, 
they are greatly encouraged and protected both by common ae 
‘and aéts of parliament. But, as a practice had obtained of in- 
furing large fums without having any property on board, which 
were called infurances, intere/? or noi intere/? ; and alfo of infuring 
the fame ‘goods feveral times over; both of which were a {pecies 
_ of gaming, without any advantage to commerce, and were de- 
nominated. wagering policies : : it is therefore enacted by the fta- 
i tute 19 Geo. II. c. 37. that all infurances, intereft or no intereft, 
‘or without farther proof f of intereft than the policy itfelf, or by 
way. of gaming or wagering, or without benefit of falvage to the 
| infurer, (all which had the Sh: pernicious tendency) fhall be to- 
| tally null and void, except upon privateers, or fhips in the Spanith 
_ and Portuguefe trade, for reafons fufficiently obvious ; and that 
no re- affurance thall be lawful, except the former infurer fhall be 
infolvent,. abankrupt, or dead; and laftly that, in the Eaft-India 
trade, the lender of money on bottomry, or at re/pondentia, Aes 
| alone | 
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alone have aright to be infured for the money lent, a the bor- 
rower {hall (in cafe of a lofS) recover no more upon any infura nce 
than the furplus of his property, above the value of his bottomry 
or refpondentia bond. But to return to we doctrine of common — 


interelt on loans : : 


‘3 
pak 


oy 


Ue on the two principles of inconvenience and rae : 
compared together, different nations have at different times ey 
blithed different rates of intereft. The Romans at one time 
allowed centefimae, one per cent monthly or twelve per cent 


per annum, to be taken for common loans ; 


but Juftinian™ 


reduced it to érienfes, or one third of tlie! as or centefimae, 


that is, four per cent ; 


merchants, becaufe there the hazard was greater”. 
| Coe Bot , an 


m Cod. he 3% 26. Navs 335 345 35 
_n Afhort ‘explication of thefe terms, and 


ef the divifion of the. Roman as, will be, 
wfeful to the ftudent, not only for under- 


but allowed higher intereft to be taken of 


So too Gro- 


PEAS sie 

“ftanding the civilians, but alfo the. more 
“claffical writers, who perpetually refer to. 
_ this diftribution. Thus Horace, od Pi stall 


323 


» Romani pueri longis rationibus afiem 
_Difcuntt in partes centum diducere. Dicat 
Filius Albini, fi de quincunce remota eft 
Uncia, quid fuperet 2. poterat dixiffe, triens: eu, 
Rem poteris fervare tuam ! redit uncia, quid fit ? 


Semis. 


It is therefore tobe obfefved, that, in cal- — 


culating the rate of intereft, the Romans 
divided the principal fum into an hindred 
perts ; one of which they allowed to be ta- 
ken monthly: and this, _ which was the 
higheft rate of intereft permitted, they call- 
ed ufurae centefimae, amounting yearly to 
twelve percent. Now asthe as, or Roman 
pound, was commonly ufed to exprefs any 
integral fum, amd was divifible into twelve 


parts or uneiae, therefore thefe twelve month- - 


ly paymerts or unciae were held to amount 
annually to one pound, or as ufurarius ; and 
fo the ufurae affes were fynonymous to the 


uferac centefimae, find all lower rates of in- 


tereft were denominated according to the 
relation they bore to this centefimal ufury, : 
or wfurae affes for the feveral multiples ‘of 4 
the unciae or duodecimal parts of the as, 4 
were known by different names” according 

to their different combinations; fextans, — 
quadrans, ,triens, quincunx, femis, Septum, bes, 
dodrans, dextans, deunx, containing refpee~ y 
tively 2, 3,4,5, 6, 7,8, 9, 40, 1%, wnciae or Bi 
duodecimal parts of an as. Efe. 28.5.50, | 
§.2. Gravin. orig. jur. civ. lL 2 §- 47.) ae 
This being premifed, the following | table 
will clearly exhibit. at once the fubdivifions — 


* of the as, eo es ates: of the rate 
of interefts 
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tius informs us”, that in Holland the rate of intereft was then 
eight per cent in common loans, but twelve to merchants. Our 
law. eftablithes one ftandard for all alike, where the pledge or 
fecurity itfelf i is not put in jeopardy ; left, under the general 
_ pretence ‘of v vague and indeterminate Hooda: a door fhouid be 
opened to fraud and ufury : leaving {pecific Hiei to be provi- 
ded againit by {pecific infurances, or by loans upon re/pondentia, 
or bottomry. But as to the rate of legal intereft, it has varied 
and decreafed for two hundred years paft, according as the quan- 
- tity of fpecie in the kingdom has encreafed by pecetiions of trade, 
the introduction of paper credit, and other circumftances. The 
ftatute 37 Hen. VIII. c. 9. confined intereft to ten per cent, and 
_ fo did the ftatute 13 Eliz. c. 8. But as, through the encourage- 
ments given in her reign to commerce, the nation grew more 
- wealthy, fo under her fucceffor the ftatute 21 Jac. I.c. 17. redu-: 
ced it to eight per cent; as did the ftatute 12 Car. Il. c. 13..to 
_ fix: and laftly by the ftatute 12 Ann. ft. 2. c. 16..it was brought 
_ down to five per cent yearly, which is now the extremity of le- 
gal intereft that can be taken. But yet, ifa contract, which 
carries intereft, be made in a foreign country, our courts will 
direct the payment of intereft according to the law of that coun- 
try in which the contract was made*. Thus Irith, American, 


Turkith, 
| Usuwrak. i Hee ® FFs Assis. PER ANNUM, 
Affes, five centefimae ULEQ EP mete m2 per cent. 
Deunces aE ————— II 
_— Dextaness, vel decunces ——  § ~ ———--—-_—._ 10 
_- Dodranus ee ~o-——— 79 
1 ee pmo REA Ti NBG Mes 
Ti iia ea — 
2 Se —— OO 
_ -Trientes - a i/ 
heer 54 —— —-——. z —_———_ 6B. 
Sertaripes ee a Fe iat Ny 
| Unciae : as LST . 
@ de jure be © peaetaay p i Equ. Caf, abr. 289. 3 P, Wms. as. 
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'Turkith, and Indian intereft, have been allowed i in our courts, to 

the amount of even twelve fer cent. For the moderation or exor- 
-bitance of intereft depends upon local circumftances; and the re+ 
fufal to enforce fuch contracts would put a ftop to all forcg trade. 


3 


4. Tue laft general fpecies of contracts, which I have to 
mention, is that of debt ; whereby a chofe.in action, or right to 
‘acertain fum of money, is mutually acquired and lofi*. Thi 
may be the counterpart of, and arife from, any of the other fpecies ¢ 
of contracts. As, in cafe of a fale, where the price is not paid in 
ready money, the vendee becomes indebted to the vendor‘for the © 
fum agreed oa; and the vendor has a property in this price, as a7 
 chofe in aétion, by means of this contract of debt. In bailment, 
if the bailee lofes or detains a fam of money bailed to him for 
any {pecial purpofe, he becomes indebted to the bailor in the” 
fame numerical fum, upon his implied contract, that he fhall exes 
cute the truft repofed in him, or repay the money to the bailor. 
Upon hiring or borrowing, the hirer or borrower, at. the fame > 
time that He acquires a property in the thing lent, may alfo be-_ 
‘comeindebted tothe lender, upon his contra¢t toreftore the moncy 
borrowed, to pay the price or premium of the loan, the hire 
of the horfe, or the like. Any contract in fhort whereby a de- 
terminate fum of money becomes due to any perfon, and is n nt 
paid but remains in action merely, is a contract of debt. And, | 
taken in this light, it comprehends a great variety of acquifition 5 
being ufvally aided into ak of record, debts by feces and 
debts by fimple contract. 


A vest of record isa fum of money, which appears to 
be due by the evidence of a court of record, Thus, when 
any fpecific fum is adjudged to be due from the defendant 
to the plaintiff, on .an aétion or fuit at law; this is a con+ 
tract of the higheft nature, being ‘eftablifhed by the fe 
tence of a court of judicature. Recognizances alfo are 


cw) 
fum of money, recognized or acknowleged to be due to tl 


\ 
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crown or a fubject, in the prefence of fome court or magiftrate, 
with a condition that fuch acknowlegement fhall be void upon 
the appeaance of the party, his good behaviour, or the like; 
and thefe, together with ftatutes merchant and ftatutes fiaple, 
dc, if forfeited by non-performance of the condition, are alfo 
ranked among this firft and_principal clafs of debts, viz. debts 
of record ; fince the contract, on which they are founded, is 
witnefled by the higheft kind of evidence, wz. by matter of 
record, 


_ Desrs by fpecialty, or fpecial contraét, are fuch whereby a 
fum of money becomes, or is acknowleged to be, due by deed or 
_ inftrument under feal. Such as by deed of covenant, by deed of 
fale, by leafe referving rent, or by. bond or obligation; which 
laft we took occafion to explain in the twentieth chapter of the 
prefent book; and then fhewed that it is an acknowlegement or 
creation of a debt from the obligor to the obligee, unlefs the ob- 
ligor performs a condition thereunto ufually annexed, as the pay- 
| ment of rent or money borrowed, the obfervance of a covenant, 
and the like; on failure of which the bond becomes forfeited 
and the debt becomes due in law. Thefe are looked upon as 
the next clafs of debts after thofe of record, being confirmed by. 
fpecial evidence, under teal. ; 


Dests by fimple contrac are fach, where the contract upon 
which the obligation arifes is neither afcertained by matter of 
record, nor yet by deed or fpecial inftrument, but by mere oral 
_ evidence, the moft fimple of any ; or by notes unfealed, which _ 
are capable of a more eafy, proof, and (therefore only) better, 
than a veibal promife. It is ealy to fee into what a valt variety 
of obligations this laft clafs may be branched out, through the 
numerous contracts for money, which are not only exprefled by 
the parties, but virtually implied inlaw. Some of thefe we have ' 
already occafionally hinted at ; and the reft, to avoid repetition, 
mutt be referred to thofe particular heads in the third book of 
thefe commentaries, where the breach of fuch contracts will be 
Wim VOris: Bes igre lt confidered. 
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confidered. 1 fhall only obferve at prefent, that by the ftatute — 
2g Car. Il. c. 3. no executor or adminittrator fhall be charged _ 
upon any f{pecial promife to anfwer damages out of his own eftate, a 
and no perfon fhall be charged upon any promife to"anfwer for q 
the debt or default ot another, or upon any agreement in confi. — 
deration of marriage, or upon any contract or fale of any real 
eftate, or upon any Ban Ge ea that is not to be performed with- — 
in one year from the making ; ; unlefs the agreement or fome me= | 
morandum thereof be in writing, and fened by the party him-_ 
felf or by his authority. 1 


stones 


. 
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Bur there is one {pecies of debts upon fimple contra, which © 
being a a tranfaction now introduced into all forts of po life, 
under the name of paper credit, deferves a more particular regard, 
Thefe are debts by d7l/s of exchange, and promiffory notes. 


A BILL ofexchange is a fecurity, originally invented amongil 
merchants in different countries, for the more eafy remittance of — 
money from the one to the other, which has fince fpread itfelf + 
into almoft all pecuniary tranfactions. Itis an open letter of re- | 4 
-queft from one man to another, defiring him to pay afum named — ee 

therein to a third perfon on his account; by which means a man _ 
at the moft diftant part of the world may have money remitted 
to him from any trading country. If A lives in Jamaica, and 
owes B who lives in England 1000/, now if C be going from 
England to Jamaica, he may pay B this tooo/, and take a bill 
of exchange drawn by B in England upon A in Jamaica, and | 
receive it Rhee he comes chibher. Thus does B receive his debt, . a 
at any diftance of place, by transferring it to C; who carries ; 
over his money in paper credit, without Lees of robbery — 
orlofs. his method is faid to have been brought into general © 
ufe by the Jews and Lombards, when banifhed for their ufury 
and other vices: in order the more eafily to draw their effeé 
out of France and England, into thofe countries in which they 
ae eee to relide. But he invention of it was a ie cathe if 
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of England in 1290°; and in 1236 the ufe of paper credit’ was 

introduced into the Mogul empire in China*®.. In common 

fpeech fucha billis frequently called a draught, but a bill of ex- 

changeisthe more legal as well as mercantile expreflion. The 

perfon thowever, who writes this letter, is called in law the 
drawer, and he to whom it is written the drawee ; and the third 

perfon, or negotiator, to whom it is payable (whether fpecially 
_ named, or the bearer generally) is caligd the payee. 


 Tuese bills are either foreign, or inland: foreign, when 
drawn by a merchant refiding abroad upon his corre/pondent. in 
_ England, or vice verfa; and inland, wien both the drawer and 
_ the drawee refide within the kingdom. Formerly foreign bills of 
exchange were much more regarded in the eye of the law than 
inland ones, as being thought of more public concern. in the 
_ advancement of trade and commerce. But now by two flatutes, 
_ theoneg &10W. Ill. c. 17. the other 3& 4 Ann. c. 9. inland 
bills of exchange are put upon the fame footing as foreign ones; 
what was the law and cuftom of merchants with regard to the 
one, and taken notice of merely as fuch', being by thofe ttatutes: 
exprefsly enacted with regard tothe other. So that there is now | 
in law no manner of difference between them. 


ProMis sory notes, or notes of hand, area plain and di- — 
rect engagement in writing, to paya fum fpecificd at the time 
therein limited to-a perfon therein named, or fometimes to his 
order, or often to the bearer at large. Thefealfo by the fame 
flatute 3 & 4 Ann. ¢. 9, are: made afliznable and indorfable in 
dike manner as bills of exchange.. | 


rage, HE payee, we may obferve, either of a bilhofexchange or 
promiflory note, has clearly a property vefted in him (not indeed 
_ inpoffeffion but in action) by the exprefs contract of the drawer 
- an the cafe of a promiflory note,.and, in the cafe of a bill of ex- 
change, by his implied contract; viz. that, provided the drawee 
Oh | lithe does 


; #2 Carte, 203. 206. | t x Roll, Abr. 6, 
8 Mod, Un. Hilt, iv. 409. 
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| - does not pay the bill, the drawer will : for which reafon it is ] 

| ufual, in bills of exchange, to exprefs that the value thereof hath # 
been received by the drawer" ; in order to fhew the confidera- & 
tion, upon which the implied contraét of repayment arifes. And e 
this property, fo vefted, may be transferred and affisned from . 
the payee to any other man; contrary to the general rule of © 
the common law, that no cho/e in action is aflignable : which i 
aflignment is the life of paper credit. It may therefore be of y 
fome ufe, to mention afew of the principal incidents attending a 
this transfer or aflignment in order to make it regular, and | 
thereby to charge the drawer with the payment of the debt to © 

. ther perfons, than thofe with whom he originally contracted. 


of 
F 4 A aig % 
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Iw the firft place then the payee, or perfon to whom or Ly 
whofe order fuch bill of exchange or promiffory note is pay- 
able, may by indorfement, or writing his name in dorfo or on _ 
the back of it, affign over his whole property to the bearer, or _ 

_elfe to another perfon by name, either of whom is then called 

the indorfee ; and he may affign the fame to another, and fo on 
ininfimtum. And a promiflory note, payable to A or bearer, is 
' . negotiable without any indorfement, and payment thereof may — 
‘be demanded by any bearer of it’. But, in cafe of a bill of ex- — : 
change, the payee, or the indorfee, (whether it be a general _ 
or particular indorfement) is to go to the drawee, and offer his — 
bill for acceptance ; which acceptance (fo as to charge the drawer’ 
with cofts) muft be in writing, under or on the back of the bill. _ 
If the drawee accepts the bill, either verbally or in writing”, he — 
then makes himfelf liable to pay it; this being now a contract ‘ 
_on his fide, grounded on an acknowlegement that the drawerhas 
eilectsin his hands, or at leaft credit fufficient to warrant the i 
payment. If the drawee refutes to acce 
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of exchange, by fome notary public; or, if no fuch notary be 
refident in the place, then by any other fabfantial inhabitant in 
the prefence of two credible witnefles; and notice of fuch pro- 
teft muft, within fourteen days after, be given to the drawer. 


{ a 
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| Bur, in cafe fuch bill be accepted by the drawee, and after 


acceptance he fails or refufes to pay it within three days after it: 


becomes due (which three days are called days of grace) the 
payee or indorfee is then’ to get it protefted for non-payment, in 
the fame manner and by the fame perfons who are to proteft it 
in cafe of non-acceptance: and fuch proteft muft alfo be noti- 
fied, within fourteen days after, to the drawer. .And he, on 


- producing fuch: proteft, either of non-acceptance or non-pay- 


ment, is bound to make good to the payee, or indorfee, not only 
the amount of the faid bills, (which he is bound to do withina 
reafonable time after non-payment, without any proteft, by the 


. rules of the common Jaw”) but alfo intereft and all charges, to 

_ be computed from the time of making fuch proteft... But if no, 
_ proteft be made or notified to the drawer, and any damage ac- 
_ erues, by fuch neglect, it fhall fall on the holder of the bill. The. 


bill, when refufed, muft be demanded of the drawer as foon as 


| conveniently may be: for though, when one draws a bill of ex- 
change, he fubjeéts himfelf to the payment, if the perfon on 


whom itis drawn refufes either to accept or pay, yet that is with 


_ this limitation, that if the bill be not paid, when due, the per- 


fon to whom itis payable fhall in convenient time give the drawer 


| fotice thereof; for otherwife the law will imply it paid: fince 


it would be prejudicial to commerce, if a bill might rife up to 


| charge the drawer at any diftance of time; when in the mean 
_ time all reckonings and accounts may be adjufled between the 
_ drawer and the drawee’. 


Ir the bill be an indorfed bill and the indorfee cannot get 


the drawee to difcharge it, he may call upon either the drawer 
 artheindorfor, or if the bill has been negotiated through many 


hands, 


* Lord Raym. 993. y Salk. 127. 
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hands upon any of theindorfors ; for each indorfor is a war-— 

rantor for the payment of the bill, which is frequently taken in — 

payment as much (or more) upon the credit of the indorfor, as of - 

| the drawer. And if fuch indorfor, fo called upon, has the names — 

ft) 60 Cs one or more indorfors prior to his own, to each of whom he — 

| —__— & is properly an indorfee, he is alfo at liberty to call upon any ‘of 

them to make him fatisfaction; andfoupwards. But the firft 
indorfor has nobody to refort to, but the drawer only. 


Wuart has been faid of bills of exchange is applicable alfo — 
to promiffory notes, that are indorfed over, and negotiated from i 
one hand to another: only that, in this cafe, as there is no ‘ 
drawee, there can be no proteft for non-acceptance; or rather, — 
the law confiders a promiffory note in the light of a bill drawn — 
by aman upon himfelf, and accepted at the time of drawing. ; 
And, in cafe of non-payment by the drawer, the feveral indor- 
fees of a promiflory note have the fame remedy, as mee bills of | 
exchange, againtt the prior indorfors. 
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0 oad THE THIRTY FIRST. 


Ot et oe BY BANKRUP TOY. 


is , 
H EF. preceding chapter having treated pretty largely of 
| acquifition of perfonal property by feveral commercial 1m 

) thods, we from thence fhall be eafily led to take into our ih 

- confideration a tenth method of transferring Sedge a which is 
_ that of 


SOB an x KRuPTCY; a title which we beforelightly consid 
upon’, fo far as it related to the transfer of the real eftate of the 
bankrupt. At prefent we are to treat of it more minutely, as it 
principally relates to the difpofition of chattels, in which the 
property of perfons concerned in trade more ufually confifts, 
than in landsor tenements. Let us therefore firft of all confider,: 
1. Who may become a bankrupt: 2. What ads make a bank- 
rupt: 3. The proceedingson a commiffion of bankrupt: and, 
4. In what manner an eftate in goods and chattels may be trans- 
| ferred by bankruptcy. 


t. Wuo may bécome a bankrupt. A bankrupt was before® 
defined to be “ a trader, who fecretes himfelf, or does certain 
** other acts, tending to defraud his creditors.”? He was formerly 
confidered merely in the light of a criminal or offender °; and in 
this fpirit we are told by fir eee Coke‘, that we have fetched 
as wellthe name, as the wickednefs, of bankrupts from foreign 

nations“. 


a See pag. 285, ce Stat, x, Jac. Te. 45, $177. 
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nations®. But at prefent the laws of bankruptcy are cant denaasl 
laws calculated for the benefit of trade, and founded on the prins 
ciples of humanity as well as juftice; and to that’ end they 
confer fome privileges, not only on the creditors, butalfo on the — 
bankrupt or debtor himfelf. On the creditors by compelling — ; 
the bankrupt to give up all his effects to their ufe, without any 
fraudulent concealment: on the debtor; by exempting him from 4. 
the rigor of the general law, whereby. his perfon might be con-— 
fined at the difcretion of his creditor, pti: in reality he has © 
nothing tofatisfy the debt; whereas the law of bankr upts, taking | : 
ito cab fideration the fudden and unavoidable accidents to which j 
men in trade are liable, has given them the liberty of their’ per- k 
fons; and fome pecuniary émholiienunnts) upon condition they: fur-— 
render up their whole eftate to’ be divided among their cheditors. 
Iw this refpect our legiflature feems to have atvefeal to the # 
example of the Roman lar: I mean not the terrible law oF the ms 
twelve tables; whereby the creditors might cut the debtor’ ‘Body 
into! pieces, atic each of them take his pr opor tionable fharé: if 
indeed that law; de debitore in partes fecando, is to be underkood © 
in fo very butcherly alight; which many learned men have with — 


yh doubted". Nor do : mean cae lefs inhuman laws" iM 


of inp ifoning the ae § penton in ena: : : fubjecting him to” 
ftripes and hard labour, at the fps of his aiid creditor ;/ dnd — 
dometimes felling him, his wife, and children, to perpettial fo 
mee lavery Pan ieDibetn ain no ar ae which produced fo” 
: , OF. a 
es ; +43 ;  : 33 LOO 8 APY 

© The word itflf is derived from the |. title ,of the, fintt Englih, ftatute. concersing 
word bancus or banque, which fignifies the this offence, 34 Llen. Vl. 4 AP Wha againth 
Jtableor counter of a tradefman (Dufrefne: © “© fuch ‘perfons’ as do make *bankrupt, Nida i 


T. 969.) and. ruptus, broken ; _ denoting literal . tranflation | of the’ French idiom) = lene 
thereby one whofe fhop or place of trade is _ font banque route. 


broken and gone; ‘though others ‘rather f Taylor. Comment. in L. Vcc. Byndl 
chufé to adopt the word rovfe, which in kerfh. Obferv. Fur. 2. 1. Weinece. A 
French fignifies a trace or track, and. tell ETE. 30. 43 iw. 2 
us that a bankrupt is one who hath remo- .  g In Pegu, arid the adjacent covgutrite ail 


ved his banque, leaving but a trace behind © Eaft India, the creditor is entitled to dif-) 
4 Inft. 277.) And itis opfervable ‘that the pole of the debtor himfelf, and‘ likewife oft 
; hiss 


Le 


‘alaw, which under a falfe notion of f humanity, feems to be fer- 


and extravagance by this indulgence to debtors; and therefore 


' may even violate with impunity the chafti- h Cod. 7-724 per tot. 


Ch. 2% : of THINGS, 473 


many popular infurrections, and feceflions to the mons facer. 
‘But I mean the law of ce often, introduced by t the chriftian empe- 
rors; whereby, if a debtor ceded, or yielded up ail his‘ font He.to 
his creditors, he was fecured from being dragged toa goal, “ cmni 
“< guogue corporal cruciatu femoto*.” For as the emperor jaltly 
obferves', “ inbumanum erat fpoliatum fortunis fuis in folidum 
“* damnari.’ ‘Thus far was juft and reafonable: but, as the de- 
parting from one extreme is apt to produce it’s oppofite, we find 
it afterwards enacted“, that if the debtor by any unforefeen ac- 
cident was reduced to low circumftances, and would fwear that 
he had not fufficient left to pay his debts, he fhould not be com- 
peiled to cede or give up even that which he had in his poffeifion: 


tile df perjury, injuftice, and abfurdity. 


) 

Tue laws of England, more wilely, have ftcered in the middle 
between both extremes: providing at onceagainft the inhumanity 
of the creditor, who is not fuffered to confine an honeft bankr upt 
after his effets are delivered up; and at the fame time faking 
care that all his juft debts fhall be paid, fo far as the effects i 
extend. But fill they are cautious of encouraging prodigality 


they allow the benefit of the laws of blr siey to none but ac- 
tual traders; fince that fet of men are, generally {peakine, the 
only perfons liable to accidental lofles, and to an inability of 
paying their debts, without any fault of their own. If perfons 
in other fituations of life run in debt without the power of pay- 
ment, they muff tale the confequences of their own indifcretion, 
even though they meet with fudden accidents that may reduce 
their fortunes: for the law holds it to be an unjuftifiable prac- 
tice, for any perion but a trader to encumber himfelf with 
debts of any confiderable value. Ifa gentleman, or one in a 
" Vor. IL Mmm liberal 


his wife and children; infomuch that he \charged. (Mod. Un. Hift. vii. 128.) 


ty of the debtor’s wife: but then, by fo i Infi. 4. 6.40. 
doing, the debt is underfleod to be dit Kk Nov. 135. 6.4%. 


Book H. 


“Tiberal profeffion, at the time of Seen his debts, has a fuf- 
ficient fund to pay them, the delay of payment'is a fpecies « of 
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Fi 


diil honejty, and a temporary injuftice to his creditor: and if, at ; 


fucl h time, he has no fufficient fund, the difhonelty and injuftice ! 


s the greater. He cannot therefore murmur, if he fuffers the — 


| piinithinent which he has voluntarily drawn upon himfelf. But 
in mercantile tranfacti tions the cafe is far otherwife. Trade cannot 
be catried on without mutual credit on both fides: the contra&- 
ing of debts is therefore here not only juftifiable, but neceflary- 
And if by ‘accidental calamities, as by the lofs of a thipina 
tempeft, the failure of brother traders, or by the non- payment 
of -perfons out of trade, a merchant or trader becomes inca- 
pable of difcharging his own debts, it is his misfortune and not 


his fault. To the misfortunes therefore of debtors the law has — 


given a compaflionate remedy, but denied it to their faults: fince ~ 


at the fame time that it provides for the fecurity of commerce, 
by enatting that every confiderabletrader may be declareda bank- 
rupt, for the benefit of his creditors as well as himfelf, it has 
alfo to difcourage extravagance déclared, that no one fhall be ca- 
pable of being made.a bata but only a éradér ; nor capable 
of receiving the full ‘benefit of the flatutes, but énly an nae 
ériots fader. * 
Twe fir ftatute inalle: concerning any Enelith niente was 
34Hen. VIII. c..4. when trade began firft to be properly cultiva- 


ted in England: which has been alimo totally altered by ftatute — 
13 Eliz. c..7. whereby bankruptcy is confined to fuch perfors 


only as have u/fed the trade of merchandize, in grofs. or by retail, 
by-way of bargaining, exchange, rechange, ae chevi- 


fance', or otherwife; or have fought their living ‘by buying amd ; 


felling. And by ftatute 21 Jac. Toc! 19. perfons ufing the trade 
or profeflion of a ferivener, receiving other mens monies and ¢- 


ftates into their truft and cuftody, are alfo made liable to the'fta-_ 


tutes of bankruptcy: and the benefits, as well as the penal parts © 
- ofthe law, are extended as well to alens and denizens as to na- 


J that is, making contracts. (Dufrefine, II. 569.) 


e 
tural : 


ie 


Ch: 3T. 3 Se INS 476 


ine rs 


Aw born fabjeds : eine intended intirely for the protetion of 
trade, i in which aliens are often as deeply concerned as natives. 
By many fubfequent fatutes, but laftly by ftatute 5 Geo. II. c. 207. 
bankers, brokers, and factors, are declared liable to the ftatutes 
of bankrupt cy; and this upon. the fame reafon that {fcriveners are 
included by the flatute of James I. wiz. for the relicf of their 
creditors; ; whom they have otherwife more opportunities of de- 
franding than any other fet of dealers: and they are properly to,be 
looked upon as traders, fince they make merchandize of m oney, 
in the fame manner as other. merchants do of goods and. other 
moveable chattels. But by the fame act", no 1 grazer, OF 
draver, fhall (as fuch) be liable to be eee a.bankrupt: for, 
i though they buy and fell corn, and hay, and beaits, in the courfe 
of hufbandry, yet trade is not. their principal, but only a colla- 
teral, object; their chief concern being to manure and. till ‘the 
ground, and make the beft adva ntage of it’s pr oduce.., And, . be- 
fides, the fubjecting them to the cae of RAMS might bea 
means of defeating their landlords of the fecurity which ce law 
has given them te all others, for the Pav eHt of their rejer- 
wed 1 rents ;, wherefore alfo,, upona fimilar reafon, a receiver of 
‘the hing? s taxes is not capabie® , as thens of being a DBPATURES ; 
left the king fhould be defeated of thofe einige remedies againft 
his debtors, which are put into his: hands by the prerogative, 
By the fame ftatute®, no perfon fhall have a commiffion of bank- 
rupt awarded againft him, unlefs at the.petition of fome one ¢ret 
ditor, to whom he owes 100/; or of two, to whom he ig ins 
debted 150/; orof more, to whom all together he sisindebted 
20ol. For thelaw does not look upon nee whofe debtsya- 
‘mount to lefs, to be traders confiderable enough, either to enjoy 
| the-benefit of the ftatutes, themfelves, or to entitle the credi- 
_ tors, for ithe benefit of public, commerce, to demand the diftri- 
bition of are effects. 
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Iw the interpretation, of thcfe feveral flatutes, it hath been 
held, that buying only, or felling only, will not qualify a man 
to bea bankrupt; but it muft be both buying -and felling; and 
alfo getting adivelyhood by it. ..As,) by exercring the calling of 
a merchant, a grocer, a mercer, or,in one general word; a chaps 
man, whoisone that buys and fells any things» But no hand 
craft occupation (where nothing is bought and;fold, -and theres: 
fore an exteniive credit, for the flock in trade,is not neceflary to 
be had) will muss a manaregular bankrupt; as that ofa hut} 
bandman, a gardener, and the like, who are paid for their worle 
and labour’. Alto: an innkeeper cannot, as fuch, be a bankrupt’; 
for his gain or livelyhood does not arife from buying and felling 
in the way_.of Pas a ae but greatly from the ufe of his rooms 
and furniture, his attendance and'the like: and though he’ may 
buy corn and aaanle to fell again at’a profit, yet that no more 
makes hima trader, thana fchooltiatter or other perfon 1 is, that 
keeps a boarding houfe, and makes confiderable gains by buying’ 
and felling what aie {pends in the houfe, and fuch’a one isclearly 
not within the flatutes*. ~Butwhere perfons buy goods, and 
make them up into faleable commodities, as thoemakers, sag 
and the like; here; though partiof the gain is by bodily labour} 
and.not by, buying and felling, yet they are within the ftatutes ob 
bankrupts’; for the labour is only in melioration of the coms 
modity, and rendering it more fit for fale. i 


trh 
S 


Owe fingle act of buying and fellitie, will not make a’ man/a’ 
trader; but arepeated practice, and profit by it. Buying ‘and® 
felling bank- Hache or other government fecurities, will not make | 
a mana bankrupt; they not being goods, wares, orsmerchan” 
dize, within ee intent of the ftatute, by which a: profit’ may be’ 
fairly made". Neither will buying and, felling under particular 
reftraints, or for particular purpotes 5; 3 asif a commiflioner of the 


iG ste , navy 
g Cro. Car. 37. t Crg, Car. gr. Skinn, 297. 


wCv6) Car. 549. Skinn. 291. u2P. Wis, 308, 
§ Skin. 292. 3 Mod. 339. 


which a commiffion may be fued outs: For in this extrajudicial 


of commer ce, the law is extremely watchful to detec 
| whofe circumftances are declining, in the firtt inftance, or at leaft 
as early.as poilible: that the creditors may receive as largea pros 


| wantonly waiting, his fubftance, and then claim the benefit of the 


| fatutes; when he has nothing left to diftribute, 


| ender a mana bankrupt, we muft confult the feveral fatut 
_ and the refolutions formed by the courts thereon, Among thefe 


Ch. 29. Hf of 'T Hin cs, 


navy ufes to buy victuals for the fleet, and difpofe of the furplus 
and refute, heis not thereby made a trader within the flatutes™. 
An infant, though a trader, cannot bemade a bankrupt: for an 
infant can-owenothing but for neceflaries ; and the flatutes of 
bankruptcy create no new debts, but only give a {peedier and 
more effectual remedy for recovering fuch as were before due: 
and no perfon can be made a bankrupt'for debts, which he is 
notliable at law to pay*. Buta feme-covert in London, being 
aifole trader according to the cuftom, is liable to 4commiflion 
of bankrupt’. | 


477 


» 2+Havaine thus confidered, who may, and who may not, 
be made a bankrupt, we are to inquire, fecondly, | by what ads 
a, man may. become a bankrupt. A bankrupt is“ a trader, who 
** fecretes himfelf, or does certain other acts, tending to defrand 
i his creditors.”’? We have hitherto been employed in explaining’ 
the former part of this defcription, “ a trader Jet: us now at 
tend to the latter,“ who fecretes himielf, or does certain other 
“6 acts, tending to defraud his creditors.” And,ia general, whens 
ever. tuch a trader, as is before deforibed, hath 
avoid. his creditors or evade theirjuft demands; 
declared. by. the legiflature| to» be:an act of ba 


endeavoured 46 
this hath’ beeg 
nkruptcy, upon 


method of proceeding, which is allowed merely for the benef 


a man, 


portion of their debts as may be; and that a man may not go on 


TREO in OT ees : 
_ 2 o learn, what the particular as of bankruptey are, which 
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may therefore be reckoned, 1.. Departing from the realm, where-_ 


by aman withdraws himfelf from the juriidiction and coercion | 
of the law, with intent to defraud his creditors". 2. Departing 
from his own houfe, with intent to fecrete himfelf and avoid his, 
creditors’. 3. Keeping in his own houfe, privately, fo as not to 
be feen or fpoken with by his creditors, except for jult and mne- 
ceflary canfe; which is likewife conftrued to be an intention to 
defraud his creditors, by avoiding the procefs of the lw’ 
4. Procuring or fuffering himfelf willingly to, be arrefted, or 
outlawed, or imprifoned, without juft and lawful caute 5 which; 
is likewife deemed an attempt to defraud his creditors®. 5; Pror 
curing his money, goods, chattels, and effects, to be,attached.on © 
dequeftered by any legal procefs.; which is another, plain andidir — 
rect endeavour. to difappoint his creditors of) their fecurityts 
6. Making any fraudulent conveyance to a friend, or fecret trufy 
tee, of his lands, tenements, goods; or chattels; which is am 
act of the fame fufpicious nature with the laft®., .7.. Procurms 
any protection, not being himielt privileged by parliament, in} 
order to fcreen his perfon from arrelts; which . alforis an. endea, 
vour to, clude the juftice of the law’. 8, Endeayouring or, des 
firing, by any petition to the king, or bill exhibited: in, any ,0f£ 
the king’s courts againit any creditors, to compel,them  to\take © 
lefs than their juit debts ; orto procraftinate the time of pays 
ment, originally contracted for; which are an acknowlegementiof£ 
either his poverty or his knavery®,, .\9«, Lying in.prifon for. two 
months, or more, upon arreft or other detention for, debt, -with- 7 
out finding bail, in order to obtain his liberty’... Yon the inabi- 
lity to procure bail argues a itrong deficiency in his credit, owing : 
either to his fufpected poverty, or ill character 5oand his neglect | 
to do it,if able, can arife only from a fraudulent, intentions 1f © 
either of which cafes it is high time for his creditors to look toa 
i pS i | aibasaord thenifclvesss 
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themfelves, and, compel a. diftribution of his effects. 10. Efca- 
ping from prifon after an arreft for a juft debt, of 100/. or up- 


wards’. For noman would break prifon, that was able and,de-. 


QOITIRG SL Se BT 2 CANG ALR TROT “5 ia sh huang 
firous to procure bail; which brings it within the reafon of the 
to the amount of tool. within, two months after fervice of legal 
proceis, for fuch debt, upon any trader having privilege of par- 
liament *. 

PMP EP Sf 


lait cafe. 11. Neglecting to make fatisfation for any juft debt 


OT Hesse are the feveral ads of bankruptcy, exprefsly defined 


_ by the Ratutes relating to this title: which being fo numerous, 


and the whole law of bankrupts being an innovation on the com- 


tion law, our courts of juftice have been tender ‘of extending or 


multiplying acts of bankruptcy by any conftruction, or implica- 
tion!’ ‘And therefore fir John Holt held'!, that a man’s removing 
his goods privately, to prevent their’ being feifed in execution, 


was fo act of bankruptcy. For the flatutes mention only frau- 


dulént gifts to third perfons, and procuring them fo be {eifed by 


_ Thiam procefs, in ‘order: to defraud creditors: but this, though a 


| palpable fraud, yet falling within néither of thofe cafés, cannot 


be adjudsed an aé of bankruptcy.’ So alfo it has been determi- 


_ ned exprefsly, that a banker’s hopping or refufinge payment is no 
| aét of bankruptcy, for it is not within the defcription of any of 
_ the'ftatutes, and there may be Sood’ reafons for his fo doing, as 
_ fafpicion’of forgery, and the like: and if, in confequence of fuch 


refufal, he is arrefted, and puts in bail, fill it is nd ad of bank- 

ruptey™: but’ if he goes to prifon, and hes there two months, 

then, and not before, is he become a bankrupt. © i 3hG 

ow E have feen who may be a bankrupt, and what ads will 

make him fo: let us next confider, 
5 hs ae 


ye 
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ie 36 Tn E proceedings on acommiffion of bankrupt ; fo far as 
they affect the bankrupt himfelf. And thefe depend entirely on 


the 
i Stat.21 Jac. I.c. ro, 


, 1 Lord’ Raym. 7255 
Kk Stat. 4 Gee, III, c, 33> 
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the feveral fatutes of bankruptey"; all which 1 fhall prabweski: | 
6 blend together, and ‘digeft into a contife eA CtHORT Ea order.“ 


AnD, firft, diene eee be a 5 aebitie to the lord chadestion ty 
one creditor to the amount of roo/, or by two to, the amount.of 
iso/. or by three or more to the amount of 200/; upon which 
he grants a igieiass on to fuch difcreet perfons as, to him Saal 
feem good, who are then ftiled commiflioners of bankrupt, ‘The 
petitioners, to prevent malicious applications, muft be, bound 1a 
a fecurity of 200/, to make the party amends in cafe they, do 
not prove him a bankrupt. And, if on the other hand they fe- 
ceive any money or effects from the bankrupt, as a recompente 
for fuing out the commifion, fo as to receive more than them7a-_ 
table dividends of “the bankrupt’s eftate, they forfeit not. only 
what me fhall have fo received, but their whole debt. ‘Thefe 
-provifions are made, as well to fecure perfons in good credit’ from 
being damnified by malicious petitions, as to prevent knavith | 
“coribinatié: v9 bétiveen the créditers and” bankrupt/“an’ orderto 
obtait the Deneat’of a commiffion. When the commifliowis 
awarded and ifued, the commiffioners are to meet, at their own 
expenfe, aod to'take an oath for the due execution of their com- 
miffion, and to be allowed,a fum not exceeding 205. per diem 
‘each, at every fitting. And ‘no commiflion of bankrupt’ hall 
abate, or be void, upon any demite of the crown. : on 

Wott ew ‘the commiffionérs have received their connattibon, 
they are fir to receive proof of the perfon’s being’ traderjand 
having committed fome act of bankruptcy - and then'to declare 
- hima bankrupt, if proved fo; and to give notice thereof i in the 
pazette, and at the fame time to appoint three meetings. At 
one of thefe meetings an eleCtion muft be made of Athiences) or 
perfons to whom the bankrupt’s eftate fhall be afligned, and in 
whom it fhall be velled for the benefit of the creditors; which 
allignees are to ‘be chofen ‘ef the major part, in value, of- the 

: creditors 


/ 
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creditors who fhall then have proved their debts; ‘but may. be 
originally. appointed by the commiflioners, and afterwards ap- 
proved or rejected by the creditors: but no creditor fhall e 
admitted to vote in the choice of aflieneess whofe debt on th 
ballance of accounts does not amount to 10/7. And at the third 
meeting, | at fartheft, which muft be on the forty fecond day 
after the advertifement in the gazette, the bankrupt, upon no- 
tice alfo perfonally ferved upon him or left at his ufual place of 
abode, muft furrender himfelf perfonally to the comm Bron 
and muft thenceforth in all refpects conform to the directions 
_-of the flatutes of bankruptcy; or, in default thereof, thall 
be guilty of felony without benefit of clergy, and ihall fuffer 
death, and his sin and eltate thail be diftributed among his 


Coat tOkS. 


ax cafe. the bankrupt abfconds, or is likely to run awa ay be- 
Garten the time of the commiffion iflued, and the lait day. of fur- 
render, he may by warrant from any judge or justice of the peace” 
be. apprehended and committed tothe county goal, ‘in order. to 
be forthcoming to the commifiioners;, who are alfo empowered 
nails to grant a warrant fossiatitin his. goods at papers. 


WwW, H EW the bankrupt appears, the commiffioners are to exa- 
mine him touching all matters relating to his trade and effects. 
They may alfo fummon before them, and examine, the bank- 
rupt’s wife and any other perion whiatfoever, as to all matters’ 
relating to the bankrupt’s ailairs. And in cafe any of them {hall 
refufe to anfwer, or fhall not anfwer fully, to any lawful quet 
tion, or fhall refufe to fubfcribe fuch their examination, the com 
miflioners may commit them to prifon without bail, till they 
make and fign a full anfwer; the commiffioners {pecifying in 
| their warrant ‘of commitment the queftion fo refuted to be an- 
| fwered. And. any goaler, permitting fuch perfons to efcape, .or 
| go out of prifon, fhall forfeit 500/. to the creditors. 
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‘of death to make: a: full difcovery of all, his eftate and effects, as 


well in expectancy as pofleffion, and how he has difpofed of the - 
fame; together with all books and writings relating thereto: and — 
4s to deliver up all.in his own power to the commiffioners; (ex- 
cept the neceflary apparel of himfelf, his wife, and his children) 
or, in cafe he conceals. or imbezzles any effects to the amount,of 
re or witholds any books or writings, with intent to de- 
fraud his creditors, he fhall be guilty of felony WFR OBE it benefit 


eof clergy’. rg ydorsd3 bag 


Arter the time allowed to the bankrupt for fuch difcovery 


is expired, any other perfon voluntarily difcovering any partof 


his eftate, before unknown to the aflignees, fhall be entitled. ‘to / 
five per cent. out of the effects fo difcovered, and fuch farther 
reward as the aflignees and commitfioners fhall think proper. 
And any, truttee wilfully concealing the eftate of any. bankrupt, 
after, the expiration, of the two ;and corey days, thall forfeit 100/, 
and double the value of the eftate concealed, to the creditors, | : 


Urruerto, every thing isin favour of the creditors 5. and 
the law feems to.be ‘pretty rigid and fevere againft the bankrupt: 3 
but, in cafe he proves honeit,,it makes him full amends for all 
this rigor and, deverity... For, if the: bankrupt hath made an in- 

Senuous difcovery, hath conformed to the direétions of the daw, 

oh hath aéted-in all points to the fatisfaction of his creditors 5 74 
and. if they, or four parts in five of them in number and value, | 
(but none of them creditors for lefs than 20/.) will fign a certi- : 
ficate to that purport; the commiflioners are then to authenticate | 
fach certificate under their hands and feals, and to tran{mit it to” 
the lord chancellor: : and he, or two judges who he fhall ap- 


poly 
o By.the laws of Naples all fraudulent ~ the effects ofa bankrupt, or fet up’a pres ; 
bankrupts, pariucudas ‘ly. fuch as do.not fur- tended debt to defrand’ his Chegit a 
-yender. themfelves within, four days, are Un. Hitt. xxviil, 320.) my 
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point, on oath made by the bankrupt that fuch certificate was 
obtained without ‘fraud, may allow the fame: or difallow it, 
upon cafe fhewn by any ¢ the creditors of the bankrupt. 


¥ pono? eae’ be fhewn to the contrary, the certificate is al- 
lowed of courte ; ; andthen the bankrupt is entitled to a decent 
and reafonable' allowance out of his effects, for his future fup- 
-‘port'aiid maintenance, and to put him in a way of honeft in- 
duftry. This allowance is alfo in proportion to his former good 
behaviour, in the early difcovery of the decline of his affairs, 
and thereby giving his creditors a larger dividend. For, if his 
effects will not pay one half of his debts, or ten thillings in the 
‘pound, hé is left to the difcretion of thé cotMinifidners "and af. 
fignees,. to have a competent fum allowed him, not. exceeding 
thyee per cent: but if they pay ten fhillings in the pound, he 4s 
td be allowed five per cent ; if twelve fhillings and fixpence; then 
“feven. and a half per cent; and if fitteen fhillines § in the pound, 
‘then the bankrupt fhall He allowed ten per cent: py ovided, that 
fuch allowance do not in the firit cafe exceed 2001," in the acciia 
256/, and in the third 30d/.”. 


“Bestpes this allowance,hehas alfo'an indemnity granted him 
of being freeand difcharged for ever from all debts owing by him 
at the time he became a bankrupt; even though judgment thall 
have been obtained againft him, and he lies in’ prifon upon exe- 
‘cution for fuch debts ; and, for that among other purpofes, ail pro- 
ceedings: on  cothmiftion of i Ne ee eae are, on Nok to bee én- 


og Bi 


ned ais ous 


by Tesi) f | ig iit Ad 


peRy. the Roman Le We ca’, if the 


debtor acquired any confiderable property 
. fubfequent, to. the giving up of his all, it 
_ owas liable to. the, demands of his creditors. 
OF f. 42 3- ry But. this did not extend to 
fuch allowance as was left to him on the 


Poe of compaffion, for the maintenance of 
himfelf and family. Si guid mifericordiae 
caufa et fuerit relitum, puta menjiruum veb 
annuum, alimentorum nomine, non oportet prop~ 
ter hoc bona ejus iterato venundari: nec enim 
fraudandus eft alimentis cottidiants. G loid. Ie Gy 
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ous proceedings. Thus the bankrupt becomes a Clear man agaiis 
and, by the affiftance of his allowance and his own “induftry} 
may become a wleful member’ of the commonwealth <' whichis 


he FC ches 


the rather te be expected, as he cannot ‘be entitled to thefe” be- - 

efits, but by the tefti of hi ditors themfels f his 
nefits, but by the teitimony or’his creditors themicives OF ts” 
hone and ingennous difpofition ; and unlefs. his failures have 


been owing to misfortunes, rather than to mifconduct and. ex- 
é } ; } 5 55 


travagance. b 
i Aig 


For no allowance or indemnity fhall be given to a bankrupt, : 


intefs his certificate be figned and allowed, as before-mentioned 5 _ 


+7 


and alfo, if any creditor produces a fictitious debt, and the bank- 
rupt does not make difcovery of it, but fuffers the fair creditors 
to be impofed upon, he lofes all title to thete advantages. — 


el- 


mes 


ther can he claim them, if he has given with any of his childs 


ren above 1oo/. for a marriage portion, unlefs he-had@at that 
time fuflicient left to pay all his, debts ;, or if he;has loft..at any 
one time 5/,,or in the whole 100/, within a _twelvemonth be- 
for ~ he became bankrupt, by any manner of gaming or wagering 
whatfoever ; or, within the fame time, has loft to the, value,,of 
rool. by flockjobbing,. -Alfo, to prevent the too common prac; 
tice of, frequent. and fraudulent, or carclefs breaking, a mark js 


fet upon fuch as haye been once cleared by, a. commiflion of bank: 


rupt, or have compounded with their creditors, or,haye been 


delivered . by an act, of infolvency.:. which is an occafionalacl, ‘ 
frequently pafled’ by thelegiflature; whereby all perfons what, 


foever, ,who are either in too low away of dealing, to beceme > 


bankrupts, or not being in a mercantile fate of life are notanz 


cluded within the laws of bankruptcy, are difcharged from all 
fuits and imprifonment, upon delivering up all theinveltate and 


effects to their creditors upon oath, atthe feffions ioriafifesj:an 


which cafe their,perjury or frana is ufually, as ip cafe of banks 
rupts, punifhed with death.. .Perfons who have been once cleared 


by this, or either of \the other, methods), (of: compalition with 


their creditors, or bankruptcy) and afterwards become bankrupts 


U 


@ Stat. 32 Geo, TH. c. 28. 3 Geo. Lc. 17, 5 Geo. I. cat. 9Geo. Til, ¢. 26. 
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again, unlefs they pay full fifteen thillings in'the pound, are only 
thereby indemnified, as to the confinement of their bodies; but 
any future eftate they fhall acquire remains liable to their credi- . 
tors, excepting their neceflary apparel, houfehold goods, and the 
tools and implements of their trades. 


“Pay S much for the proceedings on a commiffion of bank- 
rupt, fo far as they affect the bankrupt himfelf perfonally. Let 
us next confider, 


aq 


om How fuch proceedings affect or transfer the effate and 
property of the bankrupt. The method whereby a real eftate, 
inlands, tenements, and hereditaments, may be transferred by 
) bankruptcy, was fhewn under it’s proper head, in a former chap- 
_ ter". At prefent therefore we are only to confider the transfer 
) of things perfonal by this operation of law. me 


“By virtue of the flatutes before-mentioned, all’ the perfonal 
eftate and effects of the bankrupt are confidered as vefted, by the 
| actot bankruptcy, in the future aflignees of his cOmmidlioners, 
_ whether they be goods in attual poffeffion, or debts, contracts, and 
other chofes in action; and the commiffioners by their warrant 
thay caufe any houfe or tenement of the bankrupt to be broken 
open, in Order to enter upon and feife the.fame. And, when 
the'aflignees are chofen or approved by the creditors, the com- 
miflioners aré'to aflion every thing over tothem; and the pro- 
perty of every part of the eftate is thereby as fully vetted in 
. them, as it was in the bankrupt himfelf, and they have the fame 
remedies to recover it’. | he 


ont we property velted in the aflignecs is the whole that the 
bankrupt had in himfelf, at the time he committed the firft ad 
of bankruptcy; or that has been vefted in him fince, before his 
debts are fatisfied or agreed for.’ Therefore it is ufually faid, that 
once a bankrupt, and alwaysa bankrupt : by which is meant, 

lorcitdired Stic js: it | CLO 58 that 


heat 


| r pag. 285, ’ § a2 Mod, 3246 
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Ve 
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that a plain direét aét of bankruptcy once committed cannot be | 


4 


purged, or explained away, by any fubfequent conduct, as ay du- 
bious éguivocal act may be’; but that, if a commiffion, is. after- } 
wards awarded, the commiflion and the property of the aflignees — 
fhall havea relation, orreference, back to the firft and original — 
actof bankruptcy". Infomuch that all tranfactions of the bank-— 
rupt are from that time abfolutely null and void, either with re- 
eard to the alienation of his property, or the receipt of his debts 
from fuch as aré privy to his bankruptcy; for they are no longer 
his property, or his debts, but thofe of the future affignees., And 
if an execution be fued out, but not ferved and executed. onthe — 
bankrupt’s effects till after the act of bankruptcy, it is void as _ 
againft the aflignees. But the king is not bound by this fictitious 
relation, nor is within the ftatutes of bankrupts”; for if, after 
the at of bankruptcy committed and before the affignment.of 
his effects, an extent iffues for the debt of the crown, the goods 
are bound thereby’. In France this doctrine of relation, is..can=- 
ried to.a very great length ; for there every act of,a merchant; 
for ten days precedent to the act of bankruptcy,, is, prefumed to 
be fraudulent, and is therefore void’. But with us the law ftands - 
‘ppon‘a more reafonable footing: for, as thefe aéts of bankruptoy, 
may fometimes be fecret to all’ but a few, and it would be pre; 
judicial to trade to carry this notion to it’s utmoit length, itis 
provided by ftatute 19 Geo, I. c, 32, that no. money, paid bya 
bankrupt to a.bona fide or real creditor, ina courfe of trade, even 
after an act of bankruptcy done, fhall be liable to be refundeds 
Nor, by fiatute 1 Jac. Lc. 15. thall any debtor, of, a. bankrupt, 
that pays him his debt, without knowing of his. bankruptcy,,.be 
liable to account for itagain. The intention of this relative power 
being only to reach fraudulent, tranfactions, and not, to diftrels 
the fair trader. . ee eS 
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- Tre aflignees may purfue any /egal method of recovering ‘this: 
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commence a fuitin equity, nor compound any debts owing to the 
bankrupt, nor refer any matters to arbitration, without the con- 
fent of the creditors, or the major part of them in value, at.a 
meeting to be held in purfuance of notice in the gazette. ; 


2 We w they have got in all the effects they-can reafonably 
hope for, and reduced them to ready money, the ailignees mutt, 
within twelve months after the commiflion iffued, give one and 
twenty days notice to the creditors of a meeting fora dividend or 
diftribution; at which time they muft produce their accounts, 
and verify them upon oath, if required. And then the commit 
fioners fall direct a dividend to be made, at fo much in the 


_ pound, 'to ‘all creditors who have before proved, or fhall then 


prove, their debts. This dividend muft be made equally, and in 
a-ratable proportion, to all the creditors, according to the guan- 
tity of their’ debts; no regard being had to the quality of them. 
Mortgages indéed, for which the creditor has a real fecurity in 
his'own hands, are entirely fafe; for the commiflion of bank. 
rupt reaches only the equity of redemption”. So are alfo per- 
fonal debts, where the creditor has-a chattel in his hands, as a 
pledge or pawn for the payment, or has taken the debtor’s lands 


| or goods in “execution. And, upon the equity of the flatute 


8'Ann. c.'14. (which directs, that, upon all executions of goods 
being on any premifes demifed to a tenant, one year’s rent and 


_ no’more fhall, if due, be paid to the landlord) it hath alfo been 


held, that under acommiflion of bankrupt, which is in the na- 


_ ture of a ftatute-execution, the landlord {hall be allowed his ar- 
rears of rent to the fame amount, in preference to other credi- 


tors, even though he hath neclected to diftrein, while the goods 


_ remained on the premifes ; which he is otherwife intitled to do 
_ for his intire rent, be the quantum what it may*. But, otherwife 
judgments and recognizances, (both which are debts of record, 
| and therefore at. other times have a priority) and alfo bonds and 


obligations by deed or {pecial inftrument (which are called debts 
by fpecialty, and are ufually the next in order) thefe are all put 
nor idiisd bas wiibets s dA son? = | rr allpn 
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on 2 level with debts by mere fimple contract, and all paid pari 
pafu. Nay, fo far ‘5 this matter carried, that, by the exprefg. 
provifion of the itatutes, debts not due at the time of the divi- 
dend made, as bonds or notes of hand payable at a future day, — 
fhall be paid equally with thereft’, allowing a difcount or draw- 
pack in proportion, And infarances, and obligations upon bot. 
tomry or refpondentia, bona fide made by the bankrupt, thougli 
forfeited after the commifiion is awarded, fhall be looked upon in — 
the fame light as debts contracted before any act of bankruptcys 


FeO 


Sie ertinat aS 


ae 


WitrHINn eighteen months after the commiflion iffued, a ie 
cond and final dividend fhall be made, unlefs all the effects were’ 
exhaufted by the firft. And if any furplus remains, after paying 
every creditor his full debt, it fhall be reftored to the bankrupt. 
This is a cafe which fometimes happens to men in trade, who. 
involuntarily, or at leaft unwarily, commit acts of bankruptey, 
by abfconding and the like, while their effects are more than fuf- — 
ficient to. pay.their creditors. And, if any fafpicious or malevo= 
lent creditor will take the advantage of fuch atts, and fue out 2 
commifion, the bankrupt has no remedy, but muft quietly fub- ‘| 
mit to the effets of his own imprudence : except that, upon fa- a 
‘tisfaction made to all the creditors, the commiflion may be fuper=— 
feded®. This cafe may alfo happen, when a knave is defirous of — 
defrauding his creditors, and is compelled by a commiflion to do. 
them that juftice, which otherwife he wanted to evade. And 
therefore, though the ufual rules, that all intereft-on debts care 
rying intereft {hall ceafe from tne time of ifuing the commiflions 3 
yet, in cafe of a furplus left after payment of every debt, fuch 
sntereft fhall again revive, and be chargeable on the bankrupt *s 
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or his reprefentatives. 


b Lord Raym. 15496 a 2 Atk. aaa ; wv ” 
e a Ch, Caf. 144. . , A $ 
\ 

ee Mi 


1 


J Vi 


Spa 2 


Be ns, 


Pe eh a Mans Set 5 BE ee vem es ny he 
i Sena ae tay Sh) Say Ge SAL ed i ae Oe ae 


Cie 6 ore, 


4, 


rat me gual | ' ; es ‘ om sr. 3 Be ~ € AS = yi re is 5 
Shiges = (as Of Tt 485 
| Wnq bing He bas Heriacs sigma o190 ish ditw tf ) 
elongate ond ydQeno bsiicovisiism 

vib ot joSemy Si) isaub jon 


MATOO Lg 


(CHAPTER THE THIRTY sEconp, 


Ear TESTAMENT, ano 


ADMINISTRATION, 


ot 
. ® 


‘at A 38 


Ree ae 
oe 


* = - gy 
oct 5 ae ire Soe Se 
% 


| Rey 
% : Dice! Sage piae 
PRUE ES Lee ee ee ee Ge 
SUAS fel 3 & % a 
| is 


FOHERE yet remai to be examined, in the prefent chap- 
“iter, two other methods of acquiring perfonal eftates, viz. 
by té/lament and adminiffration. And thefe I propofe to confider 
in’ one and the fame view ; they being in their nature fo ¢dn- 
| fected and blendéd together, as makes it impoffible to treat of 


then diftinaly, without manifeit tauto] ogy and repetition. 


tik THERE i : : Ly 
. ORL Xi I n the purfuit then’ of this joint fubjea, I fhall, 
firft, enquire into the original and ‘antiquity of teftaments and 
adminiftrations ; fhall, fecondly, thew who is capable of making 
a lait will and teftament; fhall, thirdly, confider the nature of 
a teftamentand it’s incidents; fhall, fourthly, thew what an éxe- 
| eutor and adminiftrator are, and how they are to be appoitited ; 
and, laftly, fhall felect fome few of the general heads of the of- 
| fice and duty of executors and adminiftrators, 


Firs, as to the original of teftaments and adminiftrations. 
We have more than once obferved, that, when property came to 
be vefted in individuals by the right of occupancy, it became ne- 
ceflary for the peace of fociety, that this occupancy fhould be 
continued, not only in the prefent polleflor, but in thofe perfons 
to whom he fhould think proper to transfer it; which introduced 
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the do@rine and pea of siento oifts, and, contraéta, 
But thefe precautions would be very { fhort and. imperfect, if they, | 
were confined to the life only of the occupier ; for then. upon | 
his death all his goods would again become common, and create, 
an infinite variety of firife and confufion.. ‘The law of very many 
focieties has therefor re given to the proprietor. a ‘right of » conti- 
nuing his property after his death, in fuch perfons. as he, hall 
name; and, in defect of fuch appointment or nomination, the. | ; 
law oy every fociety has directed the goods to be vetted i in. certain) — 
particular individuals, exclufive of all other perfons*. ‘+ the for-;. 
mer method of acquiring perfonal property, according to.the ex: 
prefs directions of the deceafed, we call a te/lament:, the latter, 
which is alfo according to the will of the deceafed, not exprefied, © 
indeed but prefuumed by the law”, we call in England an admin, 
ziftration; being the fame which gk: civil lawyers term.a. jac 
ceflion ab intefiaio, and which anfwers to the defcent or. inherits; : 
ance cof real cftates. . pe coel gd Batti rary mt 
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in ufe. among the antient eee fae I hardly. Hae ithe: 
example ufually given®, of Abraham? s complaining“ that, wnlefs, a 
he had fome children. of his. body, | his fteward. Eliezer: of) Dax: 
mafcus “would be his heir, is quite. conclufive to thew. I 
had made him fo by: will. And indeed a learned writer* has ad- 
duced this’ very paflage to prove, that i in the patriarchal ageson: 
failure of. children or kindred, the fervants born ;.under. sen 
matter’ § Toor f fucceeded to the inheritance as heirs. atlaws.\ Buty” 
(to omit what Eufebius and others have related. of. Noah’s stella } 
ment, made in writing and witnefled under his feal, whereby. he: » 
difpofed of the whole world®) T apprehend that.a. much. more? 
authentic inflance. of the early ufe of teftaments, may, be. found; 


in the facred writin gs » wherein Jacob Deceashs, ty his)fon, Jox 
ioe 
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feph a 1 portion o} h inheritance doubi le to that of his brethren : i 
which will we find carried into execution many hundred years 
afterwards, when’ ‘the potterity of Jofeph were divided into two 
dittinet tribes, thofe of E phraim and Manaflah, and had two 
ral inheritances afligned them ; whereas the defcendants of 
“e each of the’ other patriarchs gee only one fingle tribe, and 
ha ‘only one lot of inheritance. Solon was the firit ae 
_ that introduced wills into Athens’; but in any other parts 0 
| Greece they were totally dipeunrenaneed™ dn Rome they were 
_ unknown, till the laws of the twelve tables were compiled, which 
© firft gave. chi Tight ‘of bequeathing': and, among the northern 
' nations, particula uly among the Germans”, teftaments, were not 
received into ufe. — And this variety may ferve to evince, that 
” the tight of making wills, 2 and difpoling of property after death, 
is merely a creature of the civil flate"; which has, permitted,it 
in fome'countries, and denied it in others: and, even where it 
is permitted by law, itd is fubjected to different formalities and 
ee: in almoft ¢ every nation under heaven" ‘ 


| With usin ‘England this power "Of Beeieenatrtacs: 15 “co-eval 
| withrahe: firk rudiments of the law: for we have no traces ‘or 


memorials’ of any time when it did hot exift. Mention is made’ 
of. inteftacy, in the old law before the conqueft, as being mer ely. 
accidental’; and the diftribution of the inteftate’s eftate, after 
| payment el the lotd’s heriot, is then directed to go according, to 
_ the eftablithed Taw. a ‘Stve quis inturia, five morte repentina, fuer if 
| aie inteflatis thortuus, dominus tamen nullam rerum. Juarum partem 
“oC practer eam que jure debetur hereott nomine) fibi afumito. Verum 
| © poffeffiones uxori, Aiberis, et cognat tone proximis, pro fur curgue 

“Yure, ‘diftribuantur®2? But we are not to: imagine that the 
power of: bequeathing extended originally to all a man’s perfona al. 
eftates” On the contrary, Glanvil ‘will inform us’, that by the 
to RA, . Oa 02 | common 


i Plutarch, invita Solon. o Sp.L.b.ay.c.1. Vinnius iz Inf le a. 
k Pott. Antiq. 1. AG 18s om ae its 10, ead 
bees ane 'e, lat Bp Cun Ce 68; 

m Tacit. de mor, Germ, 4%, Q fe de Ce Se 


M hee, Pag. be 


492 
- common law, as it food i in the reign. i cea sicicecintiaed 
man’s goods were to be divided into three equal parts: of which 
one went to his heirs or lineal defcendants, another to his wifey 
and the third was at his own difpofal:: or, if he died without. a ; 
wife, he might then difpofe ot one moiety, and the other went — 
to his children; and fo e converfo, if he had no children, the 
wife was anita torre moiety,;-and he might bequeath the 
other : but, if he died without either wife or iffue, the whole was — 

at his own difpofal'. The fhares of the wife and children were 
called their, reafonable parts; and the writ de edteonaint as bo= 
noruim Was given to recover it*, ive tweet A 


Lata Cet a 


mae rs continued to he the law of the land at the time of m magi wall 

carta, which provides, that the kings debts fhall firit of all. “i 
levied, and then the refidue of the goods fhall go to the eXeCUy 
tor to perform: the will of the deceafed: and, if nothing be owing 
to the crown, “* omnia catalla cedant defunéto ; Jalvis uxort ipfius 
& et pueris fuis rationabilibus partibus fuis??. In the reign. of king 
Edward the third this right of the wife and children. was. fall 

held to be the univerfal or common law"; though. frequen 
pleaded as the local cultom of Berks, Devon, and other aay ‘5 
ties”: and fir Henry Finch lays it down exprefsly*, in the r cal 

of Charles the firft, to ‘be the general Jaw of the land. But his 
Taw is at prefent altered by imperceptible degrees, and. the de~ : 

ceafed may now by will bequeath — the whole of his. goods, ane 

chattels ; z though we cannot trace out when frit this akc 
: Lee atu 7 Rebgh : 


marks, without iffae’ Shad | fieewreel feats 
and thereupon ~ fhe’ claimed | jthe moiety.) 
Some exceptions were taken to. the, plead ; 


ings, atid the faét of the “hufband’s s dying” | 


» g-Bractonsl, 2. ¢. 23. 
Ae) Hey NB. rast: 
..t 9 Hen. Ill. c. 18, 

4 A widow brought an aétion of detinue 


Filet. 7. 2. 6. 57. 


againft her hufband’s executors, guod cum 
"per confuetudinem tetius regnt Angliae hattenus 
ufitatem et approbatam, uxores debent et folent 
a tempore, Ge, babere fuam. rationabilem pare 
gem bonorem maritorem fuorum : ita videlicet, 


quod fi fi nullos habuerint liberos, func mediclan~ 


dem; et, fi babuerint, tunc tertiam partem, oe, 
and that her ona disd worth 200,009 


“without iffae was denied : but the: role: off : 


been univerfally allowed. ( M. 30 cdw 

UTE 25.) And-a® fimilar’ nae occirs, i 
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law, as ftated. in the Writ,’ feems to ha : 
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i i fir Bavard Cokie%i is | of opinion, that’ this: never 
was. the general daw, but daly obtained in particular places: by | 
{pecial cuftom: ‘and to éeftablifh that doctrine he relies on>a paf- He 
_ fage in Braéton, which in truth, when compared with the !cons S| 
text, makes direCtly againft hisopinion. For Bracton’ lays down 
the: doérine of the réafenable partto be the common law; but 
y mentions that as a particular exception, which fir Edward Cove 
f hag hattily cited for the general rule. And Glanvil, magna carta, 
_ Fleta, the year-books, Fitzherbert, and Finch, do all azree with 
- Bracton, that this right to the pars ai iopabs iy was. by he com-~ 
~ mon law: which alfo continues to this day to be the general 
" law of our fifter kingdom of Scotland*. ‘To which we may add, 
_ that, whatever may have been the cuitom of later years in many 
parts of the kingdom, or however it was introduced in der oga- 
tibn of the ‘old: common law, the antient method centinued in 
- uféin the province of York, the principality of Wales, and the 
city of London, till very modern times; when, in order ‘to fa- 
- your the power of bequeathing, andto reduce the whole king. 
- dom to the fame ftandard, three ftatutes have been provided ; 
. the one 4 & 5 W. & M.c. 2. explained by 2 & 3 Ann. c. 5. for 
the province of York; another 7 & 8 W. Ill. c. 38. for Wales 5 3 
and a,third, 11 Geo, [ c. 18. for London : whereby it is te nincoee, 
that perfons within thofe diftrids, and Hable’ to thofe cufloms, 
may (if they think proper) difpofe of a// their perfonal eftates 
by * will ; and the claims of the widow, children, and other re- 
lations, to the contrary, are totally barred. Thus if theold com-_ 
- moon law now utterly abolifhed throughout all the, kingdom of 
| England, anda man may devife the whole of his chattels as 
- freely, «as he formerly could his third part or moiety. ‘In difpo- 
| fing of wh ich, he was bound by the cuftom of many places (as 
FP aaaisd: in a former chapter’) to. remember his lord and the 
church, hy leaving them his two beft chattels, which was the 
ve original of heriots-and mortuaries ; and: afterwards he was left 
at his own liberty, to bequeath the remainder ashe pleafed. 
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» Aw cale-a nk fos made no. ditiofiton of fuch? of ‘his. enol F | 
were teflable, whether that were only part or the whole of them; . 
i bea andi HS faid to. die inteftate ; > ee in mee aes “ae bd Ui : 


as “eke parens pi) and pinerth twist of! hbk kingdom 
prerogative the king continued to exercife for fome'time: by 1g 
own minifters of jultice; and probably in the county court, wher ‘ 
matters of all kinds were determined: and it was granted as a7 
franchife to many lords of manors, and others, who have to this’ 
day a preicriptive right to grant adminiftration to ‘their inteftate : 
tenants and fuitors, in their own courts baron and’ other: courts, ie 
or, to have their wills there proved, in cafe they made any ‘difpo-" 4 
fition’, Afterwards the crown, in favour of the church, invefted 
the prelates with this branch’ of ‘the prerogative ; which was 
? done, faith Perkins‘, becaufe it-was intended by the law; “that i 
{piritual men are of better confeience than laymen and’ hit they ~ 
had. more knowlege -what things’ would conduce to the Benefit of d 
the foul of the deceatedmn The: goods therefore of inteftates were ‘ 
given.to the, ordinary: by thecrown; and he inigh  feife them, 
and Keep them withott wafting, “and: alto might” give; alieng, « 
fell them at his will; and difpofe of the money in pios ufus : dad, 

he did otherwife, he broke the confidence which the law repofed i i 
himé. So that properly the whole intereft and power, ‘which: we 
evanted to the ordinary, were only thofe of being the king’s alm 
ner within his jean eles | in truft to diftribute the: inteftat go 00 


zeal of the times Jud senate picts : And: ‘as he had hus / 
the difpofition, of inteftates effe@s, the probate of wills of courfe 
followed: fo it was thought juft and natural, that thé will of 
the deceafed fhould be proved to the fativenion of the prelate, . 
whofe right of diftributing his chattels for the good of his fouly 
was amen ee thereby. a 
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- Dae goods of the inteftate being thus vefted in the ordinary 
upon the moft folemn and conicientious truft, the reverend pré= 
lates were therefore not accountable to any, but to God and 

themfelves, for their conduct". But even in Fleta’s time it was 
! complained!, “ guod ordinarit, bujufmodi bona nomine ecclefiae occus 
is pantes, mullam vel Jaltem indebitam faciunt diffributionem”? And 
_towhat alength of iniquity this abufe was carricd, moft evidently 
appears, from a glofs of pope Innocent IV*, written about the 
“year, 1250; wherein he lays it down for eftablifhed canon law, 


opus ecclefiae et ‘pauper um difpenfanda efi.” ‘Thus the popith clergy 
; took to themfelves! (under the name of the church dnd poor) 
_ the whole relidue of the deceafed’s eftate, after ‘the partes ratio- 
nabiles, or two thirds, of the wife and children were dedu@ed : 
without paying even, his lawful debts, or other charges thereon. 


that ¢} ordinary fhall be bound to pay the debts of the intefate 
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tors were bound in cafe the deceafed,had left awill: a ufe more 
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had entrufted with ordinarics, But, though they were now made 
able to, the creditors of the inteftate for their juft and lawful 
| demands, yet the refiduum, after payment of debts, remained. 
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tration in, their own hands, or thofe of their immediate de- 
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_ V'The proportion given to the prieft, and till abolifhed by the ftatute 26 Mien. VIII. 
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that. “¢ 2 Britannia tertia pars bonorum decedentium ab intefato in: 


For which reafon it was ena¢ted. by the flatute of Weltm: 3.™) 


ito far.as his goods willextend, inthe fame manner that execu ° 


the frit check given to that. exorbitant. power; which the law 


full in their hands, to be applied to whatever purpofes the con 
Science of the ordinary fhould approve. The flagrant “abufes of 


which power occafioned the legiflature again to interpofe, in or- ~ 
Ger to prevent the ordinaries from keeping any longer the admi- ” 
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pendents: and therefore.the ftatute 31 Edw. Ills. 21. ee 
that, in cafe of inteftacy, the ordinary fhall depute the neareft 
and moft lawful friends of the deceafed to adminifter his goods 3. 
which adminiftrators are put upon the fame footing, with regard 
to fuits and to accounting, as executors appointed by will, This. 
is the original,of adminiftrators, as they at prefent ftand 5 wlio 
are only the officers of the ordinary, appointed by him in pur- 
fuance of this ftatute, which ingles out the next and  moft lawful | 
friend of the imteftate; who is interpreted" to .be the: next of} 
blood that is under no legal difabilities. The ftatute 21 seanstieane | 
were 5. enlarges a little more the power of the eccletiaitical judge; 
-and permits him to grant adminiftration either to the’ widow'or 
the next of kin, or to both of them, at his own -diferetion }/*and, | 
where two or more perfons are in the fame degree of iemaved q 
gives fhe ordinary his election to aon persian he Le emaem 


Urown this footing ftands the aneral lide of diniaadeatidlts | 
at,thisday.. Ifhall, in the farther progrefs of this :chapter;men- | 
tiona few more particulars, withregard to who may, and who | 
may not beadminiftrator; and» what he is bound to do when } 
he has taken this charge upon him? what has-been hitherto Spee 
marked only ferving, to fhew the: original and gradual progrefs‘of 
teftaments and adminiftrations ; in what manner the latter was 
firft of all velted in the bifhops by the royal indulgence ; ‘and 
how it was afterwards, by authority of parliament; taken from 
them in effect, by obliging them to commit all’ ge a 
particular perfons nominated aR by the law. © pgs”. wag | 


bees ye 


sik PROCEED AOW, fecendly, to enquire who may) or may not | 
ean a teftament; or what perfons are abfolutely obliged by law 
to'die inteftate. And this law® is entirely prohibitory ; for, pe | 
gularly, every perfon hath full power and liberty to make a eT | 
that is not under fome {fpecial prohibition: by law or cuftor ns 
which prohibitions are principally upon three accounts 5 for 1 want ~ . 


+ Ship peice, TIRE wigiehorY q q 
ng Rep. 39.0) 28S bed SUN a @ Gedolph, ove Be tt. paket 


> 


497 
y and free 


account of their criminal condué, 
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4 ve firit {pecies are to be reckoned infants undér the age 
_ of fourteen if males, and twelve if females ; which is the tule of 
the civillaw’. For, though fome of our common lawyers have 
held that an infant of any age (even four years old) might make 
_ ateftament*, and others have denied that under eighteen he is 
» capable’, yetas the ecclefiaftical court is the judge of every tef- 
_ fator’s capacity, this cafe muft be governed by the rules of the 
- -ecclefiaticaklaw. So that no objection can be admitted to the 
_ will of an infant of fourteen, merely for want of age: but, if the 
 tefiator was not of fufficient difcretion, whether at the age offour- 
teen or four and twenty, that will overthrow his teftament. Mad- 
"men, or otherwife non compotes, idiots or natural fools, perfons 
_ grown childith by réafon of old age or diftemper, fuch as have 
their fenfes befotted with drunkennefs,--- all thefeare incapable, 
_-by-reafon of mental difability, to make any will fo long as tnch 
| difability laits. To this clafs alfo may be referred fuch perfons as 
are born deaf, blind, and dumb; who, as they have always wanted 
_-the common inlets of underftanding, are incapablé of havin 
_ animum teftandi, and their teftaments are therefore void. 


> 


oF Ne sat aa: 3 | 
2. Suc perfons, as are inteftable for want of liberty or frees 
_-dom of will, are by the civil law of various kinds; as prifoners, 
_ captives, andthe like®. But the law of England does not make — 
fuch perfons abfolutely inteftable ; but only leaves it: to the dift 
- cretion of the court to judge, upon the confideration of the par-. 
ticular circumftances of durefs, whether or no fuch perfons could 
be fuppofed to have Lberum animum teftandi. And, with regard 
| to feme-coverts, our laws differ fill more materially from the 
| civil.. Amon g the Romans there was no diftin tion ;.amarried wo- 
| manwas as, capable of bequeathing as a feme-fole’.. But with us 
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a married woman is not only, utterly incapable of devafing Jandy, 9} 
being excepted out of the ftatute of wills, 34& 35 Hem. VII. c. 

but alfo fhe is incapable of making a teftament of chattels, wit eI 
out the licence of her hufband.. For all her perfonal chattels are 7} 
abfolutely hisown; and he may difpofe of her chattels real, or | 
fhall have them, to himfelf if he furvives her: it would. be there- |, 
fore extremely inconfiftent, to give her a power of defeating th 
provifion of the law, by bequeathing thofe chattels. to another 
Yet by her htfband’s licence fhe may make a teftament’;, an 

the hufband,upon marriage, frequently, covenants with her friends : | 
to allow her that licence: but fuch licence is more, properly, his © 
affent; for, unlefs it be given to the particular will in’ quettion, 
it will not bea complete teftament, even though, the, hudbar 
‘beforehand hath given her permiflion ‘to make a will”... Yet, 
‘hall be fufficient to repel the hufband, from his general right of 
adminiftring his wife’s effects; and adminiftration fhall be granted 
‘to her appointee, with fuch teltamentary paper annexed*., So that 
in reality the woman makes no will at all,but only fomething like — 
a will’; operating.in the nature of an appointment, the execu: | 
tion of which the hufband by his bond, agreement, or covenant, — 
is bound to'dllow. A diftinGtion fimilar to which; “we meet with — 
in the civil law. For though a fon’ who was im pote/late. pareni 
‘could not by any means make a formal and legal teftamentyieve 
though his father permitted it’, yet he might, with the like per- 
‘miffion of his father, make what was called a donatiosmortis \caufa. 


"The queen confort is an exception to this: general /rule)ofor! fhe 
‘yaay difpote of her chattels by will, without theconfent' ofl ther "| 
‘Yord>: and any feme-covert may make her will of goods, “which — i 
“are in her poffeflion in auter droitas executrix or -adminiltratrix'; — 
for thefe can never be the property of the hufband‘ > and; af {ite ; ; 
“has any pinmoney or feparate maintenance, it 'is faid fhe may: dif.# 
“pofe of her favings thereout by teftament, without the control of 
1) Met . ad her 
via Reps iste 2 ‘he y Cro. Car. 376. th Mod,"221- ort a he | 
u Dr. & St. ep Sie de : Z Ff. Berea Be ok sR O% goal > % a 
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; ft : Ih seria il a feme-fole makes her will, and afterwards 


1 f abfequent marriage is elteemed a revocation in 
sand ‘ent | 


ely vacates the will’. an 
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ie dP eee! s incapable of thal teftaments, on ‘account of 


peers conduct, are in the firft place all traitors and felons, 
_ fron pie of conviction’; PaOE Bene ag goods and chattels 


Neither cana pale ide A ihe! a will of Sule oils: and biotkad far 
they are forfeited by the att and manner of his death; but he 
may make'a devife of hislands, for they are not fubjected toany 
_ forfeiture’. ‘Outlaws alfo, though it be but for- debt, are inca- 
: pable’ of makina will, fo long as the outlawry fub{fts, for their 
- (goods ; andileinetels are forfeited during that time®. | As for per- 
fons guilty of other crimes, fhort of felony, who are by the civil 
law'precluded from ‘making teftaments, (as ufurers, libellers, .and 
others of a-worfe ftamp) at ehech niet fealitcio a amcats thay 
be good’. And in general the rule:is,and has been fo at leaftsever 


 fince Glanvil’s time’, cS abe libera bbe it cust 1 a et ultima voluntas. 
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‘j Lemus next, phindlys ARS ce su laft. will, and tefta- 
-mentis, which almoft every one. is.thus atliberty tomake,; or 
¢ the nature and incidents of a teftament... Teftaments Hot, juf- 
tinian! and fir Edward Coke‘ agree to be fo called, becaufe they 
a ¢ te/fatio mentis : an etymon, which feems to favour too much 
of the conceit; it being plainly a fubflantive derived from, the - 
r verbo teftart,,in-like manner as, juramentum, .incrementum, and 
others, from, other, verbs. The. definition. of the old Roman 
| dawyers tis much. better. than their etymology 3 ¢, voluntatis nof- 
| Mtrae sufta fententia de. eo, quod quis poft mortem fuam. fiert, velit) 3”? 
which may be. thus rendered. into Englifh, “ the legal detlara- 
tion of a man’: s intentions, which he wills to be performed af- 
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« ter his death, It is called Jententia to dattote the cindnchail 

tion and prudence. with which it is fuppofed to be: made: it: er 
voluntatis nofirae Jententia, becaufe it’s. eilicacy depends: on™ attr 
eclaring the teftator’ s intention, whence in: England it is ems) |, 
phatically filed his will: it is sufla fententia; that is, drawn, © | 
atteited, and publifhed with all due folemnities and forms of law sq } 
it isde eo, quod quis poft mortem fuam fiert velit, becaufe a teftans | 
ment is oF no force till pitat the death of the iui ag ad 3: nei 


ide: the fatter ‘pedal jae upon oral See See price \ 
red by the teftator zm extremis before a fufficient number. of. Wits), 
neffes, and afterwards reduced to writing. A codicil, codicillus, an) i 
little book or writing, isa fupplement. toa will ; -or an addition, | 
made ae pe sie see and as to, 3 and to be. taken as. p art of 
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{otic enitaon to, By “ite fome fabtraction iyi the former dif; 
pdfitions of the teftator™. This, “may, alfo, be citer written Or: a 
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Burst a8 inode wills and! Codicils, (which were formerly 
more in ufe than at prefent, when ‘the art of. writing is beco ers. 


more univertal) are liable to oreat impofitions, and may Bide 
many perjuries, the ftatute of frauds, 29 Car, Tl..c, 03s enacts... 
1. That no written will fhall berevoked or altered by -a fubfe- 
quent nuncupative one, except the fame be in the lifetime ef the 
tefater reduced to wr iting, and read over to him, and approved.;)if t 
and wnlefs the faine be proved to have been fo done by , the oathsis. 
of three witneffles at the lealt; who, ‘by flatute 4. & 5 Anns ce 16. 1g, 
Dies be fuch as are ae fible Bon trials at common dawe2. Thatod i 
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ecu eee exceeds 60s unlefs proved by three: biti “witnellcal 


prefent at the making thereof (the Roman law requiring leyentag 
and unlefs eg or fome of them were {pecially required to beans 
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witnefs thereto! by the teftator’himeelf, and unlefs it was made 
in his laft ficknefs, in his awn habitation or dwelling-houfe, or 
where he ‘had/been previoully réelident ten days at the leaft) ex- 
cept he be furprized with ficknefs on a journey, or from home, 
and dies without returning to his dwelling.” 3.°'That no nuncu- 
pative will thall be proved by the witneiles after fix months from 
the making, unlefs it were put in writing within fix days. Nor 
fhall it be proved till fourteen days after the death of the tefta- 
_ tor, nor till procefs hath firft iffued to call in the widow, or next 
of kin} to conteit it if they think proper. Thus has the leoifla 
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provided againft any frauds in fetting up nuncupative wills, by fo 
numerous 4 train of requifites, that the thing itfelf is fallen 
difufe ; and hardly ever heard of, but in the only inflance where 
favour ought to be fhewn to if, when the teftator. is. furprited 
_by'fadden and violent ficknefs. The teftamentary words muft be 
ft poken with an intent to bequeath, not any loofe idle difcourfein 
_hisallmefs ; for he muft require the by-ftanders to bear witnefs. of 
fuck his intention: the will muft be made at home, or among 
_hisefamily’or friends, unlefs by unavoidable accident ; to prevent . 
‘umpofitions from ftrangers: it muft be in his laft ficknefs ;, for, - 
ifhe recovers, he may alter his difpofitions, and has time to make 
a written will : it muft not be proved at too long a diftance from: 
the teftator’s death, left the words thould efcape the memory of the 
-witnefles; nor yet too haftily and without notice, left the family 
of the teftator fhould be put to inconvenience, or furprized. 
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A's to written wills, they need not any witnefs of their pub-- 

lication. I{peak not here of devifes of lands, which are entirely. 
-almother thing, a conveyance by itatute, unknown to the feodal 
or-common law,°and not under the fame jurifdiction as perfonal 
teftaments,’ But a teftament of chattels, written in the teftator’s 


own hand, though it has neither his name nor feal to-it, nor wit-. 
nefles prefent at it’s publication, is good; _ provided fufficient 
proof canbe had that it is his hand-writing®, - And though. writ- 
ten im another man’s hand, and never figned by the teftator, yet 
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if proved to ye accérding'to vhis inftrudtions and approved by q 
him;’it hath beenhéld'a good teftament of the perfonal eftate”. 
Vet ittisthe faféryand more prudent way, and leaves lefs in the 
preaft of the écelefiaftical judge, if it be figned or fealed by the 
teftator, and publithed i in the prefence of witnefles: which’ Taft 
was always required in the time of Bratton"; or, bee he in 


this refpect has Last ait copied the rule of the civil ee ee a 
Wasteh ici. at & 


No beanie is. of any effect till after the dedeh wi itches tel f' 
tator. ¢* Nam omme teffamentum morte confummatum eft set. voluntas at 
«6 teflatoras eft be hu bata ufque ad mortem.” And therefore: of | 
there be many teftaments, the lait over throws all the former": : but a 

he republication of a former will revokes one of a later date 
aad eftablithes the firft again’, | rn STsLa WW a 
| at deal wed f 

Hence it follows, that teftaments may be voided three | 
ways v 1. If madeby a perfon Jabouring under any of? the ‘in- || 

saititiek before-mentioned: 2) By making another teftament 
of alater date: and, 9.\By cancelling or revoking it.” For, though — 7 : 
Tmake alaft will wand teftament irrevocable in the ftrongef words, i 
yet 1am at liberty to rev oke it: becaufe my own act’ or words 
cannot alter the difpofition of law, fo as to make that irrevocable, 4 
evhich is in it’sown nature revocable’, -For this, faith lord’ Bie | 
con”, would be for a man to deprive himfelf of that, which: OF | 
all other things is moft incident to human condition ; ‘and that 
igalteration or repentance. It hath ‘alfo been /held, that: ‘witht | 

out) an exprefs revocation, if a man, who hath made his wilh 
afterwards marries and hath a child, this is a prefumptive OF 
implied revocation of his former will, which he’ made in hig © 
fiate of celibacy®, "The Romans were alfo wont to fet afide tef- 7} 
taments as being znofficio/a, defficient in natural duty, “if: they: 7 
ent ak ar totally pafled by (without afligning a true and 
ull | 
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{ufficient ,.reafon’) any of the children of the teftator’... But 
ifthe child had any legacy, though ever fo fmall, it was a 
proof that the teftator had. not loft his memory or. his reafon, 
which otherwife the Jaw prefumed; but was then fuppofed. to- 

| have acted thus for fome fubfiantial caufe: and in fuch cafe no 
querela mafficio#’ teffamenti was allowed. Hence probably has arifen 

_ that groundleis vulgar error, of the neceflity of leaving the heir 

_ a thilling or fome other exprefs legacy, in order to difinherit him 

: effectually : whereas the law of England makes no fuch wild 

_ fuppofitions of forgetfulnefs or infanity ; and therefore though ; 

the:heir or next of kin be totally omitted, it admits no querela 

mofficiofi to fet afide fuch a teftament. 


Te NN are next to confider, fourthly, what is an executor, and 
what is an adminittrator ; and how they are both to be appointed, 
_»WALN-executor is he to whom another.man commits by will the 
execution of that his laft will and teftament. And all perions 
are capable of being executors, that are capable of making. wills, 
- and many. others befides ; as feme-coverts; and infants : nay, 
even infants unborn, or i venfre fa mere, may be made execu 
tors’. But,no, infant. can aét as fuch till the age of feventeen 
years 5, till which time /adminiftration muft be granted to, fome 
other, durante minore acetate’. In like manneras it may be grant- 
ed! durante abfentia or pendente lite; when the executor is out of 
the realm‘, or, when a fuit is commenced. inthe ecclefiaftical 
court touching the validity of the will’. This.. appointment: of 


named refufe to act; in any of thefe cafes, the ordinary muk 


y See book I. ch. 16. AB c x Lutw, 342. \ ya: 
z Inft.2, 18.4. val d 2 P. Wms. 589, 590. 


a* Welt. Symb. Pp. §. 63%. Suh e ¢ Went. e, 1. *Plowd: 21," 
b Went. Of. Ex. c. 18, 


‘and then the duty of the saineniratdk 2 as alfo when’ hei is vo 

| ftituted only durante minore aetate, ©°c, of another, | is very Tietle 
different from that of an executor. And this was law fo. “aug agin 
the reign of Henry HU, when Glanvil® informs us, that © “tefta : 
“ menti executores effe debent it, quos teltator ad hoe elegerit, “eb tit 
<< ram ipfe commuiferit : fi vero teftatur nullos ad boc nominaveri : 
ss poffunt Prope et confanguinet appt tus ae ade? ad id fet 4 fe | 


se ingereré.”” 


But ifthe Sebeaten died well inteftate, wiittere banal | 
either will or executors, then general letters of adminifirat ) : 
mutt be granted by the ordinary to fuch adminiftrator as the ftas 
bie of Edward the third, and Henry the eighth, before-mer 
tioned, dire&. In confequence of which we may obferve;/12Tha 
the ordinary is compellable to grant’ adminiftration of the good 
and chattels of the wife, to the hufband, or his reprefentatives™ 
and of the hufband’s: elfeéts, to the widow, -or next” of kins 
but he may grant it to either, or both at his difcretion’. | ge That? 
among the kindred thofe are to be: preferred that are the neareft 
in degree to the inteftate ; but, of perfons in equal degree; t 
owtedinelray may take which he: pleafes*s' 3. That this nearnefs GP 
propinquity of degree fhall be reckoned according’ to” the ‘come 
putation of the ae and not of the canonifts, ‘which the 
law of England adopts in the defcent of real eftates™ : becaufe | 
in the aival computation the inteftate himfelf is the: terinisa 
quo the feveral degrees are numbered; and not the common ane. | 
ceftor, according to, the fe the cipemiits: And therefore: ing 4 
the firft place the children, or (on failure of children) t the pa | 
tents of the deceafed, are entitled to the adminiftration: both 
pos are indeed in the firft degree; but with us” the childre a 
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are, allowed. the. spreference®. .Then follow. brothers?, erand- 
fathers° 9! ‘uncles or nephews’, (and the females of each clafs re- 
{pectively). and laftly coulfins. 4. The half blood is admitted to 
the adminiftration as well as the whole: for they are of the 
kindred of the inteftate, and only excluded from inheritances of 
land upon feodal reafons. Therefore the brother of the half 
blood fhall exclude the uncle of the whole blood’: and the or- 
-dinary may grant adminiftration to the fifter of the half, or the 
_ brother of the whole blood, at his own difcretion‘, if If none 
ofthe kindred will take out adminiftration, a creditor may, by 
_cuftom.do it”. 6. If the executor refufes, or dies inteftate, the 
-adminiftration may be granted to the refiduary legatee, in exclu- 
- fion-of the next of kin". And laftly, the ordinary may, in de 

fect of all thefe, commit adminiftration (as he might have done* 

before the ftatute Edw. Ill.) to fuch difcreet perfon as he ap- 


| 
| 


proves of:;or may grant him letters ad colligendum bona defuncit, 

which, neither make him executor nor adminiftrator; his only. 

_ bufinefs being to. keep the goods in his fafe cuftody’, and to'do_ 

| other acts for the benefit of fish asareentitledtoithe property of # 
_ the,deceafed*.. Ifa baftard, who has no kindred, being nu/lius 

_ filius, ov any one elfe that has no kindred, dies inteftate and with- 

- out wife or child, it hath formerly been held* that the ordinary 

might feife his goods, and difpofe of them zn pios ufus. But the 


| odo Views II. cra Qqq | © somfaak 
o In Germany there was long a difpute, . chattels in preference to his parents, (Mody. 
| whether a man’s children fhould inherit his Un. Hitt. xxix. 23) ) 
| effects during the life of their grandfather ; p Harris in Nov. 118. ¢. 2. 
| which depends (as we fhall fee hereafter) on ‘q Prec. Chance. 527. 2 P. Wins, qt. 
| the fame principles as the granting of ad- reAtks ass.’ 
miniftrations. At latt it was agreed at the s 1 Ventr. 425. 
diet ‘of Arenfberg, about the middle of the -t Alleyn. 36. Styl. 74. 
tenth century, that the point fhould be de- u Salk. 38. 
cided by combat. Accordingly, an equal w 1 Sid. 281. 2x Ventr. 279. 
| number of champions being chofen on both . &,Flowd? 298. 
| fides, thofe of the cuildeet: obtained the y Went. ch. 14. 
vidtory ;°and fo the law was eftablifhed in z 2 Inft. 398. 
their favour, that the iffue of a perfon de- a Salk. 37. 


ceafed fhall be entitled to. his goods and 
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ufual courfe now is for fome one to procure letters patent, or ff | 


_other authority, from the king ; and then the ordinary of courfe — 
grants adminiftration to fuch appointee of the crown’. 


THE intereft, vefted in an executor by the will of the decea- | i 


fed, may be continued and kept alive by the will of the fame eX- 4 


ecutor : fo that the executor of A’s executor is to all intents and — 


purpofes the executor and reprefentative of A himfelf‘; but the 
executor of A’s adminiftrator, or the adminiftrator of A’s execu-— 
tor, is not the reprefentative of A*. For the power.of an,exe-” 


cutor is founded upon the fpecial confidence and actual appoime- / 
ment of the deceafed; and fuch executor is therefore alowed to a 


tranfmit that power to another,in whom he has equal confidence: 


: 


o 
7 


but the adminiftrator of A is merely the officer of the ordinary, — 


prefcribed to him by a of parliament, in whom the deceafed — 
* has repofed no truft at all; and therefore, on the death of that — 
oflicer, i¢ refults back to the ordinary to appoint another, , And, 
with regard to the adminiftrator,of A’s executor, he,has clearly ~ 
no privity or relation to A; being only commiffioned to. admi- 


nilter the effects of the aceite executor, and not, of the origi- 


nalteftator. Wherefore, in both thefe cafes, and whenever the 
courfe of reprefentation from executor to executor is interrupted 
by any one adminiftration, it is neceflary for the ordinary to 
commit adminiftration afreth, of the goods of the deceafed. mt 
adminiftered by the former executor or adminiftrator. And,this 
adminiftrator, de bonis non, is the only legal repr efentative. of the 
deceafed in matters of perfonal property®. But he may as well 
as an original, adminiftrator, have only a limited or fpectal admi= 


niftration committed to his’ care, viz. of certain {peciflic, effects, © 
fuch as a term of years and the like; the reft being committed © 


to others '. 


Havive ) 
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_the'latter/owes his entirely to the appointment of the ordinary. 


_ hath not yet taken probate thereof®. He is chargeable with the 
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*Havine thus: fhewn what is, and who may be, an exccu- 
tor or adminiftrator, I proceed now, /i/th/y and laitly, to enquire 
into fome few of the principal points of their office and duty. 
‘Thefe in general are very much the fame in both executors and 
adminitrators ; excepting, firft, that the executor is bound to 
perform a will, which an adminiftrator is not, unlefs where 4 
teftament is annexed to his adminiftration, and then he differs 
Willlefs from an executor: and, fecondly, that an executor may 
‘do many atts before he proves the will®, but an adminiftrator 
may do nothing till letters of adminiftration are iffued; for the 
former derives his power from the will and not from the probate, 


If'a ftranger takes upon him to aét as executor, without any juit 
authority (as by intermeddling with the goods of the deceafed', 
and many other tranfactions*) he is: called in law an executor of 
his ‘own wrong, de fon tort, and is liable to all the trouble of an 
exécuterfhip, without any of the profits or advantages: but 
merely doing ‘acts of neceflity or humanity, as locking up the 
goods, or burying the corpfe of the deceafed, will not amount 
tofuch an intermeddling, as will charge a man as executor of his 
“own wrongs" Such’ a one cannot bring an action himfelf in right 
of the decéafed™, but ations may be ‘brought againft him. And,in 
all actions by creditors againft fuch an oflicious intruder, Ke fhall 
be hamed an executor, generally”; for the moft obvious con- 
clufion, which ftrangers can form from his conduét, is that he 
hath a will'of the deceafed, wherein he is named executor, but 


debts of the deceafed, fo far as aflets come to his hands’: and 
as againit creditors in general,fhall be allowed all paym: nts made 
to any other creditor inthe fame or a fuperior degree’, himfelf 


Q4q4q2 | Ce 
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only excepted’s And though, as againft the rightful executoror 4 | 
adminifirator, he cannot plead fuch payment, yet it fhall be ‘ale — | 
Jowed him in mitigation of damages’; unlefs perhaps upon'a oa 
deficiency of aflets, “whereby the rightful executor may be pre- at 
vented from fatisfying his own debt. But let us now fee' what — 
are the power and duty of a rightful executor or adminiftrator.’ E 


1, He muft bury the deceafed ate manner fuitable to the eftate mt 
which he leaves behind.him. Neceflary funeral expenfes areia]l? |; 
lowed, previous to all other debts and charges; but) 1f the exe- al 
cutor or adminiftrator be extravagant, it 1s a ipecies of devafta> 
tion or,wafte of the fubftance of the deceafed, and fhall only ‘be 


prejudicial, to himfelf, and not to the creditors or legatees /of! the 
decealed", | 4 : 


; 1 oH 
jute 
Tue executor, or the Perontiator durante. minore actate, 
Ey caw abjentia, or cum teftamento annexo, routt prove. the 
will of the deceafed : which is done either in common form, which, 
is only upon his, own oath before the ORGInBEY or his furrogate ¢) 
or per ieftes, in more folemn form of law, in. cafe the validity, of, | 
the will be difputed” . When the will.is fo proved,; the originals | 
mutt be depolited 1 in the regillry of the ordinary 3, and..a, copy © 
thereof in parchment is made, ont under the feal of the ordinary, — 
and delivered to the executor or adminiitrator, together with, a i 
certificate of it’s having been proved betore him ; all, which. tom 4 
ether is ufually ftiled the probate. In defect of any, will, the, 
perfon entitled to be adminiftrator, muft alfo at this) period take: 4 
ont letters of adminiitration under the feal of’ the oe 
whereby an executorial power to collect and adminitter,, that is; 
difpofe of the goods of the deceafed, is vefted in him ;,and. hel 
mult, by ftatute'22 & 23 Car. Il. c. 10. enter intoja bond wiki 
fareti¢s, faithfully to execute his truft, If all the, goods, ot the 
dece ated lie within the fame Jurifdiction, a probate before|the 


ordinary y 
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gold, which.in his time was valued at fifty nobles or 16/. 1 35. 4d. 


| frre pounds thall for the future be the ftandard of dona notabilia, 


_ gative. Which prerogative (properly underftood) is grounded. 


_ themfelves originally the adminiftrators to all inteffates in their 
_ goods of the deceafed, other than fuchtas lay within their own 


6 flatutum. v. laicis, ; b can, 92, 
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ordinary, or an adminiftration granted by him, are the only pro- 
per ones : bueif the deceafed had bona notabilia, or chattels to 
the value of a hundred fhillings, in two diftin& divcefes or juril- 
dictions, then the will mutt be proved, or adminutration taken 
out, before the metropolitan of the province, by way of fpecial 
prerogative’; whence the court where the validity of fuch wills 
is tried, and the office where they are regiftered, are called the 
prerogative court, and the prerogative office, of the provinces of 
Canterbury and York. Lyndewood, who fourifhed in the be- 
ginning of the fifteenth century, and was official to arch-bifho 

Chichele, interprets thefe hundred fhillings to figmify /alidos Je- 
gales : of which he tells us feventy two amounted to a pound of 


He therefore computes’ that the hundred {hillings which coniti- 
tuted bona notabiha, were then equal in current money to 22 /, 
gs.07d. This will account for what is faid in our antient. 
books, that dona notabiliain the diocefe of London?, and indecd 
every where elfe*, were of the value of ten pounds by compofition: 
for, if we purfue the calculations of Lyndewode to their full ex- 
tent, and confider that a pound of gold is now almoft equal in value: 
to'an hundred and fifty nobles, we fhall extend theprefent amount 
of bona notabilia to nearly 70/.' But the makers of the canons of 
4603 underitood this antient rule to be meant of the fhillings 
current in the reign of James I, and have therefore direéted® that 


fo'as to make the probate fall within the archiepifcopal prero- 
upon this reafonable foundation: that, as the bithops were 
own diocefe, and as the prefent adminiftrators are in effea no 
other than their'officers or fubftitutes, it was impoflible for 


the bifhops, or thofe who ated under them, to colleé& any 


diocefes, 


x 4 Inft. 335. z 4Inft. 335.  Godolph, p. 2.¢. a2. 
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diocefes, beyond which their epifcopal authority extends not, | 
But it would be extremely troublefome, if as. many adminiftra- | | 
tions were to be granted, asthere.are diocefes within which the- 7 
deceafed had bona notabilia ; befides the uncertainty which cred a] 
torsand legatees would be at, in cafe different adminiftrators were | 
appointed, to afcertain the fund out of which their demands’ are - 
tobe paid. A prerogative is therefore very prudently vetted in 
the metropolitan of each province, to make in fuch cafes one ad- | 
miniftration ferve for all. This accounts very fatisfactorily for the 
reafon of taking out adminiftration to inteftates, that have large 
and diffufivé property, in the prerogative court : and the probate — 
of wills naturally follows, as was before obferved, the power of 
granting adminiftrations; in order to fatisty the ordinary thate 
the deceafed has, in a legal manner, by appointing his own exe-~ 
eutor, excluded him and his officers from the privilege of admi- - | 
niftring the effects. i 


. Tue executor or adminitratoris to make an inventory® of 
a the goods and chattels, whether in pofleflion'or!'action, of | 
the deceafed; which he-is to’déliver in to thé ordinary SEO i 
oath, if thereunto lawfully required. | 


4. Heis to colle? all the goods and chattels ‘fo smmentb neds | 
and to that end he has very large powers and interefts’ contesied 4 | 
on him by Jaw; being the reprefentative of the deceafed*jand M 
having the bine property in his goods as the principal’ had when | 


living, and. thefame remedies to recover them.’ And,“if there 


be two or more executors, °a fale or releafe by oneof them tee 


be good againft all the reft®; but in cafe of adminiftre tors it is 
otherwife’. Whatever is fo rekdvered, that is of a faleable naturé ‘ 
and ‘iis be converted into ready.money, is called affetsin the 


hands of the executor or adminiftrator®; that is, fuflicient or 


enough (from the French affez) to make him chargeable to a 
creditor or legatee, fo far as fuch goods and. chattels extend. 
' | What 


p 


¢ Stat.21 Hen. VIII. c. 5. f x Atk. 460. 
d Co. Litt. 209. g Sce pag. 244. 
e Dyer. 23. 


by particular ftatutes to be preferred to all others; as the for 
_ tures for not burying in woollen', money due on poors rates*, 


Ch. 72 


Whatever affets fo come to his hands he may convert in 
money, to arfwer the demands that may be made up 
which are the next thing to be confidered ; for, 


of THINGS. sit 
to ready 
on him: 


Soe A HE executor or adminiftrator mutt pay the debts of the 
deceafed. In payment of debts he mutt obferve the rules of pri 
ority; otherwife, on deficiency of affets, if he pays thofe of & 
lower degree firft, he mutt anfwer thofe of a higher out of hig 


own eftate. And, firft, he may pay all funeral charges, and the 


» expente of proving the will and the like. Secondly, debts due 


to the king on, record or {peciaity *. Thirdly, fuch debts'as are 


fei- 


for letters to the poft-office', and fome others. Fourthly, debts 
of record; as judgments (docketted according to, the ftatute 
4&5 W. & M.c. 20.) ftatutes,' and recognizances”. ‘Fifthly, 
debts due on fpécial contracts; as for rent, (for which the 
leffor has often a. better remedy in his own hands, by diftrain- 
ing), or upon, bonds, covenants, and the like, under {eal se 
Laftly, debts. on fimple contracts, viz. upon ‘notes unfealed, 
and verbal promifes. Among thefe fimple contracts, fervants 
wages are by fome® with reafon preferred to any other: and fo 
{tood the antient law, according to Bracton? and Fleta*, who 
reckon, among the firft debts to be paid, /ervitia fervientium ‘et 


fupendia Jamulorum, Among debts of equal degree, the executor 


or adminiftrator. is allowed to pay himfelf firft; by retaining in 
his hands fo, much as, his debt amounts to’. But an executor of 
his own wrong is not allowed to retain: for that would tend to 


_ encourage creditors to ftrive who fhould fir take poflefflion of the’ 


goods of the deceafed ; and would befides be taking advantage of 
their own wrong, which is contrary to. the rule of law. Ifa. 


4 creditor 
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creditor conftitutes his debtor his.executor, this. 1s a releafe or |, 
ek | 


difcharge of the debt, whether the executor acts or no’; provi: =} 
ded there beaffets fuflicient to pay theteftator’sdebts: for, though’ ot 
this difcharge of the debt fhall take place of all legacies, yet it) |) 
were unfair to defraud the teftator’s creditors of their juit debts: ak 
by a releafe which 1s abfolutely voluntary". Alfo, if no fuit is) | 
commenced againit him, the executor may pay any one creditor? | 
in equal degree his whole debt, though he has nothing left for’ | 
the reft: for, without a fuit commenced, the executor has no’ tf 
legal notice of the debt”. a 


6. Wuew the debts are all difcharged, the legacies claim the\ ai 
next regard ; which are to be paid by the executor fo far.as his. | 


aflets will extend: but he may not give himfelf the preference: ‘ | 
herein, as in the cafe of debts”. | | stack eat 


a | 
} 


A LEGACY isa bequeft, or gift, of goods and. chattels by. Ht 


H 


teftament; and the perfon to whom it is given is ftiled. the le-; 
atee: which every perfon is capable of being, unlefs)particu-; 
larly difabled by the common law or ftatutes, as traitors, papilts,, | 
and fome others. ‘This bequeft transfers an inchoate property to, | 
the legatee; but the legacy is not perfect without the affent of, | 
the executor: for if I have a general or pecuniary legacy of tool) | 
or a /pecific one of a piece of plate, I cannot in either cafe. take) 
it without the confent of the executor’. For in him all the, 
chattels are vefted ; and itis his bufinefs firft of all to fee whethers- | 
there is a fufficient fund left to pay the debts of the teftator : the; 


rule of equity being, thata man muft be juft, before he is pers) 


Ww 


a 


it 


mitted to be generous; or, as Bracton exprefles the fenfe of our, ~ 
antient law”, “* de bonis defuncti primo deducenda funt ea quae funt 

«© neceffitatis, et poftea quae funt utilitatis, et ultimo “que funt vo-, | 
“¢ Juntatis.? And in cafe of a deficiency of affets, all the generql. — 
legacies muft abate proportionably, in order to pay the debts; 
. | ‘. but 


1 


, 
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but a fpecific legacy (of''a piece of plate, a hor & or the like) is: 
not to abate atiall, or allow any ehilts by way of abatement, tn- 
lefs there be not fuflicient without it*. Upon the fame principle; 
if the legatees' shave been paid their beasties) they are afterwards 
bound to refund a ratable partyin cafe debts come in, more than 
fufficient’to' exhauit the refduum after the leracies paid? And 
this law is as old as Bracton and Fleta, eho tell us*, f plura@ 
| ae fink debita, vel plus legatum fuerit, ad quae catalla defunth aon 
. Ofufficiant, fat ubique defaleatio, excepto chi privilegio.? 


Ir the legatee dies before the teftator, the legacy is a fot ¢ or 

lapfed legacy and fhall fink into the refidaum. And if a contin- 
gent legacy beileft'to any one; as, when he attains, or ifheats 
tains, 'theage of twenty one ; and he dies before that time; it is: 
alapfedlegacy*. Buta legacy to one, to be paid when he attains: 

the age of twenty one years, is a vefted legacy ; an intereft which 
cémmeénces’ in 'Praefentis although it be folvendunt in futuro’: and 

if thé lewatee dies before that ave, his réprefentatives thall receive! 

it out’ of the’ 'teltator’s’ perfonal eftate, at the'fame' time that i@ 
would ‘have become payable, in’cafe the legatde’ had lived. ‘This’ 
diftinction is borrowed from the ‘civil law °; and it’s adoption i in’ 

our Courts is not'fo much owing to it’s intrinfic equity, as to it’s 
having been’ before adopted by the ecclefiaftical courts. For fince’ 

the’ chancery: ‘has a concurrent jurifdiction with them, in regard 
) te the recovery of legacies, it was'reafonable that there thould: 

be’ a’ cofiformity in their determinations; and that the fubje@? _ 
fiould havethefame meafure of jufticein whatevercotee hefuedté x 
_ Butif fuch legacies be charged upon a real eftate, in both cafes 
they fhall Japfe for the perene-okiche Heir’: ; for, with régard to 
devifes affecting lands, the ecclefiaftical. aoure hath no concurrent 
jurifdiction. And, in cafe of a vefted legacy, due immediately, 
and a on m-Jand or money in'the funds, which yield anim- 
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mediate profit, intereft fhall be paijable thereon a ee the tefta- 
tor’s death; but if charged only on the perfonal éftate, which — 
cannot be immediately got in, it fhall carry intereft only ators a 
the end of the year after the death of the SS 


Besitpves ‘thefe fdirmnil legacies, contained: inva man’s “will Diy 
and teftament, there is alfo permitted another death-bed difpofis | 
tion of property ; which is called a donation cauja mortis. And 
that is, when a perfon in his laft ficknefs, apprehending his dif — | 
folution near, delivers or caufes to be delivered to another the 
poffeflion of any perfonal goods, (under which have beeninclu- —) 
ded bonds, and: bills drawn by the deceafed uponshis banker) to | 

"keep in‘cafe of his deceafe. This gift, if the donor dies, needs Pi 
not the affent of his executor: yet it fhall not prevail againit: 
creditors 3 and is accompanied with this implied truft, that, ‘it 
the donor lives, the property thereof fhall revert to himafelt: being — 
only given in contemplation of death, or mortis caufa*.. This | 
method of donation might have fubfiftedin a ftate of nature; being at 
always accompanied with delivery of actual pofleflion 5 and’fo 
far differs from a telftamentary eges ome but feems to into been 
handed to us fromthe civil eit who a paras: ths 
from the Greeks ®. | aif bss io wobamm 


* 
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7W u EN. all the debts and particular psi are eaten ace ; 
the furplus or refiduum mutt be paid to the refiduary legatee, if 
any be appointed by the will; and, if there be none; it waslong 2 
fettled notionthat it devolved tothe executor’s own ufe, by.virtue- q 
of his executorfhip”. But, whatever ground, there, aight have — 
been formerly for this opinion, it. feems now to be underftood? _ q 
with this reftriction ; that, although where the executor has. no 
degacy at all the relia Bij fhall in tases be: his OWA, atAWHERENy hs 
Reval 3 eo .0t bo rSYeF 
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ever there is fufficient on the face of a will, (by means of 2 com- 
petent legacy | or otherwife) toimply that ae teftator intended his 
executor fhould mot have the refidue, the undivifed furplus of the 
eftate thall goto the next of kin, the executor then fandin g upon 
exactly thefame footing as an adWentirator: concerning whom in- 
deed there formerly was much debate’, whether or no he could be 
compelledto make any diitribution of the inteftate’s eftate. For, 
though (after the adminiftration was taken in effect trom the ordi- 
nary, and transferred tothe relations of the deceafed) the fpiritual 


_ court endeavouredto compel a diftribution,and took bonds of the 


adminiftrator for that purpofe, they were prohibited by the tem- 
poral courts,;and the bonds declared void at law’. And the right 


of the hufband not only to adminifler, but alfo to enjoy exclu- 


fively, the effects of his deceafed wife, depends fill on this doc- 
trine of the common law: the ftatute 29 Car, Il. declaring only, 
that the flatute of diftributions does not extend to this cafe... But 
now thefe controverfies are quite at an end; for. by the Ratute 
22 & 22 Car: Il.c. 10. it is enacted, that the furplufage.of intefs 


tates’ eftates, except of femes covert’, fhalb (after the expiras 


tion of one’full year.from the death: of the ‘inteftate) Be diftris 


buted in the following manner. One third. fhall go to the:wis . 


dow of the inteftate, and the refidue in equal proportions to:his 
children, or, if dead, to their reprefentatives; that is, their li- 


neal defcendants: if there are no children or legal reprefentatives 
‘fubfifting, then a moiety {hall go to the widow, and a moiety to 
the next of kindred in equal degree and their reprefentatives : if 


no widow, the whole {hall go to the children : if neither widow 
“nor children, the whole fhall be diftributed among the next of 
‘kin i in equal degree, and their reprefentatives: bue no reprefen- 
_tatives are admitted, among collaterals, farther than the children 
of the inteftate’s brothers and fifters®’. The next of kindred, here 


“referred to, are to be inveftigated by the fame rules of confangui-~ 
nity, as thofe who are entitled to letters of adminiftration ; of 


whom we have {ufliciently fpoken‘. And therefore by this fiatute 
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the mother, aswell as the father, : findeedtted tov all’ the: perio 

effects of their children; who died inteflate and without wife or — q 
iffue: in exclufion ef the other fons and daughters, the brothers — 
and fitters of the deceafed. And fothe law fill remains with ‘cfpoal 4 
to the-father ; but ia Rtatute 1 Jac. Il. c. v7.if the father be dead, 7q| 
and any of thie children die inteftate without wife or iffue,in the 9] 
lifetime of the mother, fhe and each of the remaining children, 7] 
or their reprefentatives, {hall divide his effects in equal portions. 
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_. Lr is obvious to obferve, how near arefemblance this ftatute | 
‘of diftributions bears to our antient Englith law, de rationabil: ¥ 
parte bonorum, {poken of at the ecg of this chapter"; and # 
which fir Edward Coke” himfelf, though he doubted ane) gene- 
rality of it’s reftraint on the power, of Haviiae by will, held to. 
be univerfally binding upon the adminiftrator or executor, inthe 
cafe of either atotal or partial, inteftacy.. It alfo bears fomesre- 
femblance to the Roman law.of fucceflions ad inteflato™: whighe 
“et becaufe the act was alfo penned by an eminent civilian”, has 
occafioned a notion that the parliament of England copieditfrom 7 
the Roman praetor; though indeed it is little more than a refio- 9] 
ration, with fome. refinements, and, regulations, of our old.con- | 
Ritutional law ;..which prevailed as an eftablifhed right. andicnt | & | 
tom from the;time of king Canute downwards, Many)centuries 7 
before dat inian’s laws. were. known or heard of incthe»weftern 
parts of hur ws So likewife there is another part of the fatute} of) 
diftributions, where directions are given, that no,childj of the in-”) 
teftate, (except his, heir at law) on,whom, he fettled an “hindifee q 
time any eftate in lands, or pecuniary portion, equal, to, the cit 
tributive {hares of the other children, fhall have any: part of. the | 
furplufage with, their brothers and. filters 5. but. af the, eftates, fo | i 


uP ag. AGee) 1 ; _ all the brethren and fifters, together with 4 
w 2 Init. 33. cad | - the reprefentatives of a brother or fifter de=— ‘a 
x The general’ rule of fuch fucceffions ceafed. 3. The next collateral ‘relations: inl a: 
was this: 1, The children or lineal def- equal degree. 4. The hufband or wife of a 
eendants in equal portions. 2. On failure the deceafed. (Ff. 38. a Nope 118, a 
of thefe, ‘the parents or lineal afcendants, CUES 2 sab Tay Cr ewe a 
a; and with them the brethren or filters of the y Sir Walter Walker. ‘Lord ieee $14, - AM 
whole blood; or, if the parents were dead, ’ ; i: 
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' Igiven them, by way of advancement, are not quite equivalent 
to the other fhares, the children fo advanced fhall now have fo 
much as will make them equal. This juft and equitable provifion 
hath been alfo faid to be derived from the collatio bonorum of the 
imperial law*; which it certainly refembles in fome points, 
though it differs widely in others. But it may not be amifs to 
obferve, that, with regard to goods and chattels, this is part of 
the antient cuftom of London, of the province of York, and of 
our fifter kingdom of Scotland: and, with regard to lands de- 
fcending in coparcenary, that it hath always been, and fill is, 
the commion law of England, under the name of hotchpot. 


Berorel quit this fubject, I mutt however acknowlege, that 
the doctrineand limits of reprefentation, laid down in the fatute 
of diftributions, feem to have been principally borrowed from 
_ -thecivil law: whereby it will fometimes happen, that perfonal 

eftates are divided per capita, and fometimes per /lirpes; whereas 

the common law knows no other rule of fucceflion but that per 
flirpes only. They are divided per capita, to every man an equal: 
_ thare, when all the! ‘claimants claim in their own rights,’ as in 

-equalidegree of kindred, and ‘not! sure reprefentationis, in the 
right of another perfon. Asif the next of kin be the inteftate’s 

three brothers, A, B, and C; here his eftate is divided into three 
equal portions, and diftributed per capita, one to each: but if one 
of thefe brothers, A, had been dead leaving three’ children, and 

another; B, leaving two; then the diftribution mutt have been per 
| flirpes; viz.”one third to A’s three children, another third to B’s 

| two children, and the remaining third to C the furviving bro- 
_ ther? yet if @ had alfo been dead, without iffue, then A’s and B’s 

five children, bein g allin equal degree to the inteftate, would take 
ain their own rights per capita, viz. each of them one fifth part®. 


| “Tue fatute of diftributions exprefsly excepts and referves the 
cultoms.of the city of London, of the province of York, and 
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of all other places having peculiar cuftoms of didusigins intef | } i 
tates’ effects. So that, though in thofe places the reftraint of de- 
viling is removed by the ftatutes formerly mentioned’, their an 
tient cuftoms remain in full force, with refpect to the eftates o fo} 
inteftates. Ifhall therefore conclude this chapter, and with i a 
the prefent book, with a few remarks on thofe cuftoms. ‘| 


In the fir place we may obferve, that in the city of tan 
don‘, and province of York‘, as well asin the kingdom of Scots | 
anu, and therefore probably alfo in Wales, (concerning which , | 
there is little to be gathered, but from the flatute 7 & 8 W.JIL. |} 
C. 38.) the effects of the inteftate, after payment of his debts ' 
are in general divided according to the antient univerfal dogtrin al 
of the pars rationabilis. Vf the deceafed leaves a widow and child- o 
ren, his fubftance, (deducting the widow’s apparel; and. furniture | 
of her bed-chamber, which in London is called, the widows 
chamber) is divided into three parts; one of which belongs. to the — 
widow, another to the children, and the third to; the; adminiftra= 


tore it only a widow, or only children, they. fhall x efpedtively ; \ 


in cither cafe, take, one moiety, and the adminiftrator the other's 
if neither widow nor. child, the. adminiftrator fhall. haye. the 
whole. And this portion, or dead man’s part, the adminiftrato 
was wont to apply to his own ufe‘, till the ftatute 1 Jac, I. sae 
declared that the fame fhould be fubject to the ftatutes of, ditt 


bution. So that ifa man dies worth 1800l, leaving a widow. ar 


two children, the eftate fhall be divided. into. eighteen parts. 

whereof the widow fhall have eight, fix by the .cuftom. and.two” , 
by the fatute; and each of the children five, three by, the cuftom 
and two by the flatute: if he leaves a widow and one child they | 
fhalleach have a moiety of the whole, or nine fuch,eighteen | 
parts, fix by the cuftom, and three by the ftatute : iby he. leaves — 
a widow and no child, the widow hall have three-fourths of © 
the whole, two by the cuftom and one by the ftatute; and the 
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‘remaining fourth ‘hall go by the flatute to the next of kin. I 
is alfo to be obferved, that if the wife be provided for by a join- 
‘ttre before marriage, in bar of her cuftomary part, it puts her in 
@ Rate of non-entity, with regard to the cuftom only'; but fhe 
thall be entitled ‘to her thare of the dead man’s part under the 
ftatute of diftributions, unlefs barred by fpecial agreement ™ 
find if any of the children are advanced by the father in his lifes 
time with any fum of money (not amounting to their full pro- 
portionable part) they fhall bring that portion into hotchpot with 


‘the reft of the brothers and fifters, but not with the widow, 
_ ‘Before they are entitled to any benefit under the cuftom?: but, if | 
_ they are fully advanced, the cuftom entitles them to no farther 


“dividend ®, 


Wha Os tae in the main the cuftoms of London and of York 
agree: but, befides certain other lefs material variations, there 
are two principal points in which they confiderably. differ. One 


_ ¥s; that in London the fhare of the children (or orphanage part) 


is not fully vefted in them till the age of twenty one, before 
which they cannot difpofe of it by teftament”: ‘and, if they die 
Under'that age, whether fole or married, their fhare {hall furvive 
to ‘the’other children ; but, after the age of twenty one, it is 
free from any orphanage cuftom, and, in cafe of inteltacy, hall 
fall under the flatute of diftributions*’. The other, that in the 


province of York, the heir at common law, who inherits any 


lands either in fee or in tail, is excluded from any filial portion 


or reafonable part". But, notwithftanding thefe provincial varia- 
_ Gions, the cuftoms appear to be fubftantially one and the fame. 


And, asa fimilar policy formerly prevailed in every part of the 


‘Wland, we may fairly conclude the whole to be of Britith origi- 


al; or, if derived from the Roman law of fucceflions, to have 


been drawn from that fountain much earlier than the time of 
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Juftinian, from whofe conftitutions in many points (particularly — 


an the advantages given to the widow) it very confiderably differs: — | 


though it is not improbable that the refemblances which yet re- 
main may be owing to the Roman ufages; introduced in the 7 
time of Claudius Caefar, (who eftablifhed a colony in Britain to — || 
«nftrua the natives in legal knowlege’) inculcated and diffufed — || 
by Papinian (who prefided at York as pracfectus praetorio under al 
the emperors Severus and Caracalla ‘) and continued by his fuc- | 


ceffors till the final departure of the Romans in the beginning of 2 


the fifth century after Chrift. 
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Vetus Carta FR oOFFAMENT I. 


ey € 4% Y7T prefentes et futuri, quod ego Willielmus, filius 
Willkelmi de Ségenho, dedi, concefli, et hac prefenti carta 
| ~ mea coafirmavi, Johanni quondam filio Johannis de Sale- 
ford, pro quadam fummae pecunie quam michi dedit pre mani- 
bus, unam acram terre mee arabilis, jacentem in campo de Sale- 
ford, juxta terram quondam Richardi de la Mare: sabendam 
| et Cenendam totam predigam acram terre, cum omnibus ejus 
_ pertinentiis, prefato Johanni, ét heredibus fuis, et fuis affignatis, 

de capitalibus dominis feodi; Reddendo et faciendo annuatim 
eifdem dominis capitalibus fervitia inde debita et confueta;: &¢ 
ego predidtus Willielmus, et heredes mei, et mei affignati, totam 
predictam.acram terre, cum omnibus fuis pertinentiis, predicto 
Johanni de Saleford, et heredibus fuis, et fuis aflionatis, contra 
omnes gentes warrantizabimus in perpetuum. Tin cujus reitefti- 
monium huic prefenti carte figillam meum appofui: xsijs telti- 
bus, Nigello de Saleford, Johanne de Seybroke, Radulpho 
clerico de Saleford, Johanne molendario de eadem villa, et 
aliis, Data apud Saleford die Veneris proximo ante feftum 
fJan&e Margarete virginis, anno reeniregis Evwaaot filii regis 
Epwarot fexto. 


(L. 8.) 


<Wemoranduim, quod die et anno infrafcriptis 
plena et pacifica feifina, acre infrafpecificate, cum 
pertinentiis, data et deliberata fuit per infranomi- 
natum Willielmum de Segenho infranominato Jo- 
hanni de Saleford, in propriis perfonis fuis, fecun- 
dum tenorem et effeétum carte infraferipte, in 
prefentia Nigelli de Saleford, Johannis de Sey- 
broke, et aliorum, f 
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A modern Conveyance by Least and RELEASE. 


| §. 1. Lease, or BARGAIN and SALE, for a year. 


C= 3% G} BWndenture, made the third day of September, in the 
~ twenty firlt year of the reign of our fovereign lord Grorce 
the fecond by the Grace of God king of Great Britain, France, 
and Ireland, defender of the faith, and fo forth, and in the year © 
of our Lord one thoufand, feven hundred, and forty feven, be- | 
tween Abraham Barker of Dale Hallin the county of Norfolk, © 
efquire, and Cecilia his wife, of the one part, and David Ed- 
wards of Lincoln’s Inn in the county of Middlefex, efquire, and 
Francis Golding of the city of Norwich, clerk, of the other part, 
witnefleth ; that the faid Abraham Barker and Cecilia his wife, 
in confideration of five fhillings of lawful money of Great Britain 
to them in hand paid by the faid David Edwards and Francis 
Golding at or before the enfealing and delivery of thefe pre- 
fents, (the receipt whereof is hereby acknowleged,) and for 
other good caufes and confiderations them the faid Abraham ~ 
Barker and Cecilia his wife hereunto {pecially moving, gave bar- 
gained and fold and by thefe prefents do and each of them doth, 
Bargain and bargain and fell, unto the faid David Edwards, and Francis 
a Golding, their executors, adminiftrators and, affiens, 2 that 
the capital mefluage, called Dale Hall in the parifh of Dale 7 
in the faid county of Norfolk, wherein the faid Abraham Barker a 
and Cecilia his wife now dwell, and allthofe their lands inthefaid — 
, parifh of Dale called or known by the name of Wilfon’s farm, 
containing by efRimation five hundred and forty acres, be the 
fame more or lefs, together with all and fingular houfes, dove q ) 
houfes, barns, buildings, ftables, yards, gardens, orchards, lands, ' 
tenements, meadows, pattures, feedings, commons, woods, un- : f 
derwoods, ways, waters, watercourfes, fifhings, privileges, | 
profits, eafements, commodities, advanta ges, emoluments, he 
reditaments, and appurtenances whatfoever to the faid qa-7 
pital meffuage and farm belonging or appertaining, or with | | 
the fame ufed or enjoyed, oraccepted, reputed; taken, or known, 
as part, parcel, or member. thereof, or as belonging to the | 
fame or any part thereof; and the reverfion and reverfions, | 
remainder and remainders, yearly and other rents, iffues, and | 
profits thereof, and of every part and parcel thereof: To bavegnd” 
to hold the faid capital mefluage, lands, tenements, hereditaments a 
_and all and fingular other the premifes herein before-mentioned 
or 


Premifes. 


Parties. 


Confideration. 


Parcels. 


Habbendzm, 


ay it 3, 
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_or intended to be bargained and fold, and every part and parcel No. IT. 
thereof, with their and every of their rights, members, and ape C/N! 
purtenances, unto the faid David Edwards and Francis Gold- 
ing, their executors, adminiftraters, and affigns, from the day 
next before the day of the date of thefe prefents, for and during, 
and unto the full end and term of, one whole year from thence 
next enfuing and fully to be complete and ended; Qieloing and Raine 
paying therefore unto the faid Abraham Barker, and Cecilia : 
his wife, and their heirs or afligns, the yearly rent of one pepper- 
corn at the expiration of the faid term, if the fame fhall be law- 
) fully demanded: Co the intent and purpofe, that by virtte of 
_thefe prefents, and of the ftatute for transferring ufes into poflef 
fion the faid David Edwards and Francis Goldimg may be in the 
actual poffeflion of the premifes, and’ be thereby enabled to take 
| and accept a grant and releafe of the freehold, reverfion, and ini- 
heritance of the fame premifes, and of every part and parcel 
thereof, to them their heirs and athens; to the ufes, and upon 
_ the trufts, thereof to be declared by anotherindenture, intended 
_ to bear date the day next after the day of the date hereof, 
ait woithefs whereof the parties to thefe prefents their handsand (, 
feals have fub{eribed and fet, the day and year fir abovewritten, 


; 


Sealed and delivered, being 


Intent. 


clufion. 


| firft duly ftamped, in the Abraham Barker. (L. S.) 

i prefence of Cecilia Barker. (L. S.) 
George Carter. David Edwards. (L. S.) 
William Brown. Francis Golding.  (L. 5S.) 
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| This Tndenture of five parts, made the fourth day of Septem- 

ber in the twenty-firlt year of the reign of our fovereign lord 

Gerorce the fecond by the grace of Godking of Great Britain, 

France and Ireland, defender of the faith, and foforth, and inthe 

year of our Lord one thoufand, feven hundred and forty-feven, be- Wages. 

tween Abraham Barker, of Dale Hall in the county of Norfoik, 

efquire, and Cecilia his wife, of the firft part; David Edward 

of Lincoln’s Inn in the county of Middlefex, efquire, executor 

of the laft willand:teRament of Lewis Edwards, of Cowbridge 

in the county of Glamorgan, gentleman, his late father de- 

| ceafed, and Francis Golding of the city of Norwich, clerk, of 

. the fecond part; Charles Browne of Enftone in the county of 

Oxford, gentleman, and Richard More of the city of Briftol, mer- 

chant, of the third part; John Barker, efquire, fon and heir ap- 

parent of the faid Abraham Barker, of the fourth part: and Ka- 

therine Edwards, fpinYer, one of the filters of the faid David ae 
wards, 


Premifes, 


fetes 
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wards, of the filth part. Whereas a marriage is intended, by 
the permiffion of God, to be fhortly had and folemnized betiveen 
the faid John Barker and Katherine Edwards: Yow this Jn- 
denture witnefferb, that in confideratign of the faid intended 
marriage, and of the fum of five thou/ands pounds of good and law- 
ful money of Great Britain, to the faid Abraham Barker, (by and 
with the confent and agreement of the faid John Barker, and 
Katherine Edwards, teftified by their being parties to, and their 
fealing and delivery of, thefe prefents,) by the faid David Ed- 
wards in hand paid at or before the enfealing and delivery here- 
of, being the marriage portion of the faid Katherine Edwards, 
bequeathed to her by the laft will and teftament of the faid Lewis 
Edwards, her late father deceafed; the receipt and payment 
whereof the faid Abraham Barker doth hereby acknowlege, and 
thereof, and of every part and parcel thereof, they the faid Abra- 
ham Barker, John Barker, and Katherine Edwards, do, and 
each of them doth, releafe, acquit, and difcharge the faid David 
Edwards, his executors, and adminifirators, for ever by thefe 
prefents: and for providinga competent jointure and provifion 
of maintenance for the faid Katherine Edwards, in cafe fhe fhall, wy 
after the faid intended marriage had, furvive and overlive the © 
faid John Barker her intended hufband: and for fettling and af- 
furing the capital mefluage, lands, tencments, and hereditaments, 
hereinafter mentioned unto fuch ufes, and. upon fuch trults, as are 

ereinafter exprefled and declared: and for and in confideration 
of the fum of five fhillings of lawful money of Great Britain ta a 
the faid Abraham Barker and Cecilia his wife in hand paid by i; 
the faid David Edwards and Francis Golding, and of ten fhillings e 
of like lawfal money to themalfo in hand paid by the faid Charles i 
Brown and Richard More, at or before the enfealing and delivery tei 
hereof, (the feveral receipts whereof are hereby refpectively ac: ¥ 
knowleged,) they the faid Abraham Barker and Cecilia his wife, 
save and each of them, hath granted, bargained, fold, releafed, 
and confirmed, and by thefe prefents do, and each of them doth 
grant, bargain, fell, releafe, andconfirmuntothelaid DavidEd- 7 
wards and Francis Golding, their heirs and afliens, ‘tii that the ca- 
pital Meffuage called Dale Hall, in the parith of Dale, in the faid 
county of Norfolk, wherein the faid Abraham Barker and Ceci- 
liahis wife now dwell, and all thofe their lands in the faid parifh 
of Dale called or known by the name of Wilfon’s farm, contain- — 
ing by eftimation five hundred and forty acres, be the fame 


barns, buildings, ftables, yards, gardens, orchards, lands, tene- 
roents, meadows, paftures, feedings, commons, woods, under- 
woods, ways; waters, water-courfes, fifhings, privileges, profits, 
cafements, commodities, advantages, emoluments, hereditaments, 
and appurtenances whatfoever to the faid capital mefluage 
and farm belonging or appertaining, or with the fame ufed or 
| enjoyed, 


_ fore mentioned to be hereby granted and releafed, v 


ge = 
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enjoyed, or accepted, reputed, taken, or known, as part, parcel, 
er member thereof, or as belonging to the fame or any part 


thereof; (all which faid premifes are now in the adual poffeffion 


of the faid David Edwardsand Francis Golding, by virtue of a 
bargain and fale to them thereof made by the faid Abraham 
Barker and Cecilia his wife for one whole year, in confideration 
of five fhillings to them paid by the faid David Edwards and 
Francis Golding, in and by one indenture bearing date the day 
next before the day of the date hereof, and by ae of the flatute 


_ for transferring ufes into pofleffion ; and the reverfion and rever- 


fions, remainder and remainders, yearly and other rents, ifues, 
and profits thereof, and every part and parcel thereof, and alfo 
all the eftate, right, title, interef, truf, property, claim, and de- 
mand whatfoever, both at law and in equity, of themthe faid A- 
braham Barker and Cecilia his wife, in, to, or out of, the faid 
capital mefiuage, lands, tenements, hereditaments, and premifes : 


hereditaments, and alland fine gular other the | prermifes herein be- 


I 
with their and 
every of their appurtenances, unto the faid David Edwards and 
Francis Golding, their heirs and affions, to fuch ufes, upon fuch 
trults, and to and for fuch intents anal purpofes as are hereinafter 
mentioned, exprefled, and declared, of and concernin 8 the fame, 


eid 


that is to fay, to the ufe and BeRoof of the faid Abraham Barker, 
and Cecilia his wife, according to their feveral a d veipeeivs 
eftates and interefts therein, at the time of, or imme cet be- 


~ 


- fore the execution of thefe prefents, until the f folemnization of 


the faid intended marriage: and from and after the (olemniza- 
tion thereof, to the ufe bad behoof of the faid John Barker, for 
and during the term of his natural life; without impeachment of 
er for any manner of wafte: and from on, after the determinati- 


wah 


on of that eftate, then to the ufe of the faid David Edwards, and 


Francis Golding, and their heirs, during the life of the faid John remainders: 
Barker, ‘upon truft to fupport and preferve the contingent ules” 
and eftates hereinafter limited from being defeated an@ deltroyed, 


and for that purpofe to make entries, or bring adions as the cafe 
fhall require; butneverthelefs to permit cee fuffer the faid John’ 
Barker, and his afligns,’ during his life, to receive and take the 
rents and profits thereof, and of every part thereof, to and for his 
and their own ufe and benefit : and from and after the deceafe of 


ts) 


of her natural life, for her jointure, and in lieu, bar, and fatisfac- 


tion of her dower and thirds at common law, which fhe can or 
may have or claim, of, in, to, or out of, all, and every, or any, of 


the lands, tenements, and ee, ae whereof or wherein 


the faid John Barker now is, or at any time or times hereafter dur- 
ing the coverture between them {hall i feifed of any eftate of 
freehold 


Co have and to Hold the faid capital mefluage, lands, tenements, H 


the faid John Barker, then to the ufe and behoof of the faid *Remainder to 
Katherine Edwards, his intended wife, for, and during the term 


gain and fale, 
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band for life, 
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Remainder to 
the firft and 
other fons of 
the marriage in 
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Remainder t0 
the daughters, 


as tenants In 
common in 
tail: 


Remainder to 
the hufband in 
tail: 


Remainder to 
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mother in fee. 
Thetruft of the 
term declared; 


fon and one more or other child or children of the faid John Bar- 
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freehold or inheritance: and from and after the deceafe of the. 
faid Katherine Edwards, or other fooner determination of the 
faid eftate, thento the ufe and behoof of the faid Charles Browne 
and Richard More, their executors, adminiftrators, and afliens, 
for and during, and unto the full end and term of, five hundred 
years from thence next enfuing and fully tobe complete and end- 
ed, without impeachment of wafte: upon fuch trufts neverthelefg, 
and to and for fuch intents and purpotes, and under and fubjet 
to fuch provifoes and agreements, as are herein after mentioned, \ 
expreffed, and declared of and concerning the fame? and fron 
and after the end, expiration, or other fooner determination of. 
the faid term of five hundred years, and fubje& thereunto, ‘to 
the ufe and behoof of the fir& fon of the faid John Barker, on. 
the: body of the faid Katherine Edwards his intended wife tobe | 
begotten, and of the heirs of the body of fuch firk fon lawfully — 
iffuing; and’for default of fuch ufue, then to the ufe and behoof 
of the fecond, third, fourth, fifth, fixth, feventh, erghth, ninth,, 
tenth, and of all and every other the fon and fons of the faid 
John Barker on the body of the faid Katherine Edwards his in 
tended wife to be begotten, feverally, fucceffively, and in remain- 
der, one after another, asthey and every of them fhall bein fenio~ 
rity of age and priority of birth, and of the feveral and refpective 
heirs of the body and bodies of all and every fuch fon and fons 
lawfully iffuing; the elder of fuch fons, and the heirs of his body 
ifuing, being always to be preferred and. to take before the 
younger of fuch fons, and the heirs of his or their body. or © 
bodies iffuing: and for default of fuch iffue, then to the ufe and 
behoof of all and every the daughter and daughters of the faid 
John Barker on the body of the faid Katherine Edwards his in= 
tended wife to be begotten, to be equally divided between them; 
(if mere than one,) fhare and fhare alike, as tenants in common 
and: not as joint-tenants, and of the feveral and refpective heirs 
of the body and bodies of all andevery fuch daughterand daugh-— 
ters lawfully iffuing : and for default of fuch iffue, then to the — 
we and behoof of the heirs of the body of him the faid John ~ 
Barker lawfully iffuing : and for default of fuch heirs, then to the q 
ufe and behoof of the faid Cecilia, the wife of the faid Abraham 
Barker, and of her heirs and affigns for ever. 2{nd as to, for) 
and:concerning the term of five hundred years herein before 
limited to the 'faid Charles Browne and Richard More, their), | f 

xectitors, adminiftrators and afiigns, as aforefaid, it 1s here- * 
by declared and agreed by and between all the faid parties to 
thefe prefents, that the fame is fo limited to them upon the ine 
trufts, and to and for the intents and purpofes and under i 
and fubje& to the provifoes. and agreements, hereinafter ae 
mentioned, expreffed, . and declared, of and concerning the 
fame; that is to fay, in cafe there fhall be an eldeft or only 


kers 3) 
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ker, on the body of the faid Katherine, his intended wife to be 
begotten, then upon truft that they the faid Charles Browne and 
Richard More, their execttors, adminiftrators, and affiens, by 
fale or mortgage of the faid term of five hundred years, or by 
fuch other ways and means as they or the farvivor of them; or 
the executors or adminiftrators of fuch furvivor fhall think fit, 
fhall and do raife and levy, or borrow and take up at intereft, the 
fum of four thoufand pounds of lawful money of Great Britain, 


for the portion or portions of fuch other child and children (be 


C= 


fides the elde& or only fon) as aforefaid, to be equally divided be- 


tween them (if more than one) fhare and fharealike ; the portion 


or portions of fuch of them as fhall be a fon or fonsto be paid at his 
or their refpective age orages of twenty one years; and the por- 
tion or portions of fuch of them as hall be adaughter or daugh- 
ters to be paid at her or their refpedtive age or ages of twenty one 
years, or day or days of marriage, which fhall fir happen. And 
upon this further truft, that inthe mean time and until the fame 
portions fhall become payable as aforefaid, the faid Charles 
Browne and Richard More, their executors, adminiftrators, and 
affiens, fhall and’do, by and out of the rents, iffues, and profits 
of the ‘premifes aforefaid, raife and levy fach competent yearly 
fum and fums of money for the maintenance and education of 
fuch child or children, as fhallnot exceed in the whole the inter- 
elt of their refpective portions after the rate of four pounds in the 
hundred yearly, Provided always, thatin cafe any of the fame 
children fhall happen to die before his, her, or their portions 
fhall become payable as aforefaid, then the portion or portions of 


-fuch of them fo dying fhall go and be paid unto and be equally 


divided among the furvivor or furvivors of them, when and at 
fuch time as the original portion or portions of fach furviving 
child or children fhall become payable as aforefaid. Provided 
alfo, that in cafe there fhall be no fuch child or children of the 
faid John Barker on the body of the faid Katherine his intended 
wife begotten, befides an eldeft or only fon; or in. cafe all and 


every fuch child or children fhall happen to die before all or 


any of their faid portions fhall become due and payable as afore- 
faid; or in cafe the faid portions , and alfo fuch maintenance 
as aforefaid, fhall by the faid Charles Browne and Richard More, 
their executors, adminiftrators, or afligns, be raifed and levied 
by any of the ways and means in that behalf afore-mentioned ; 
or in cafe the fame by fuch perfon or perfons as fhall for the 
time being be next in reverfion or remainder of the fame 


‘premifes expe@ant upon the faid term of five hundred years, 


fhall be paid, or well and duly fecured to be paid, according 
to the true intent and meaning of thefe prefents; then and_ 
im any of the faid cafes, and at all times thenceforth, the 
faid term of five hundred years, or fo much thereof as fhall 
remain’ unfold or undifpofed of for the purpofes aforefaid, 
fhall ceafe, determine, and be utterly void to all intents and 

purpoles, 
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Condition, that 
the ufes and 
eftates hereby 
granted fhall be 
. void, on fettlin; 
other lands of 
equal value in 
yecompente. 


Covenant to le- 
wea fine. 
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purpofes, any,thing herein contained to the contrary thereof in 
any wifenotwithftanding, Provided allo, andit is hereby further 
declared and agreed by and between all the faid parties to thefe 
prefents, that in cafe the faid Abraham Barker or Cecilia his 
wife, ‘at any time during their lives, or the life of the furvivor of 
them, with the approbation of the faid David Edwards and 
Francis Golding, or the furvivor of them, or the executors and 
adminiftrators of fuch furvivor, fhall fettle, convey, and aflure 
other lands and tenements of am eftate of inheritance in fee 
fimple, in pot e{fion, in forne convenient place or places within 
the realm of England, of equal or better value than the faid ca- — 
pital meffuage, lands, tenements, hereditaments and premifes ; 
hereby granted-and releafed, and ia lieu, and recompenfe there- 
of, unto-and for fuch and the like ufes, intents, and purpofes, and 
upon fuch and the like trufts, as the faid capital meiluage, lands, 
tenements, hereditaments, and premifes are hereby fettled and 
afured unto and upon, then and in fuch cafe, and at all times 
from thenceforth, all and every the ufe and ules, truf and trufts, 
eftate and eftates herein before limited, exprefled, and declared 
of or concerning the fame, {hall ceafe, determine, and be utterly 
void to all intents and purpofes; and the fame capital mefluage, 


-Jands, tenements, hereditaments, and premufes, thall from thence- 


forth remain and be to and for the only proper ufe and behoof 
of the faid Abraham Barker or Cecilia his wife, or the furvivor 
of them, fo fettling, conveying, and affuring fuch other lands 
and tenements as aforefzid, and of his or her heirs and affigns 
for ever: and to and for no other ufe, intent or purpofe whatfo- 

ever; any thing herein contained to the contrary thereof in any i 
wife notwithfanding. 2{n0, for the confiderations aforefaid, % 
and for barring all eftates tail, and all remainders or reverfions © 
thereupon expectant and depending, if any be now fubfifting and 

unbarred or otherwife undetermined, of and in the faid capital 

mefluage, lands, tenements, hereditaments, and premifes, hereby 

eranted and releafed, or mentioned to be hereby granted and — 
releafed, or any of them, or any part thereof, the faid Abraham 
Barker for himfelf and the faid Cecilia his wife, his and her heirs, © 
executors, and adminiftrators, and the faid John Barker- for . 
himfelf, his heirs, executors and adminittrators, do, and each of o 
them doth, refpe@tively covenant, promife, and grant, to and with 3 


He 


the faid David Edwards and Francis Golding, their heirs, exes ~ 


t 


cutors, and adminifirators, by thefe prefents, that they the faid — 
Abraham Barker and Cecilia his wife, and John Barker, fhall 
and will, at the cofls and charges of the faid Abraham Barker, — 
before the end of Michaelmas term next enfuing the date r 
hereof, acknowlege and levy, before his Majelty’s juftices of 
the court of common pleas at Weftminfter, one or more fine © 
or fines, fur cognizance de-droit, come 600s é&c. with proclamations) 

according § 


to the faid David Edwards, and his heirs, of the fy; 


‘David Edwards, and his heirs and affizns; to the intent and 


-and become perfect tenant of the freehold of the faid capital in order te 


able before his majefty’s juftices of the court of common pleas at 


Barker, and Cecilia his wife, and John Barker; who fhall allo gra- 
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according to the form of the ftatutes in that cafe made and pro- Ne. Tr, 
vided, and the ufual courfe of fines in fuch cafes accuftomed, un- COON Nu 
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miefluage, lands, tenements, hereditaments, and premiies by fuch 
apt and convenient names, quantities, qualities, number of acres, 
and other defcriptions to a{certain the fame, as fhall be thoucht 
meet : which faid fine or fines, fo as aforelaid or in any erase 
manner levied and acknowleged, or to be levied and acknowleg- 
ed, fhall be and enure, and {hall be adjudged, deemed, coaft ru- 
ed, and taken, and fo are and were meant and intended, to be 
and enure, and are ‘hereby declired by all the faid parties to 
thefe prefents to be and enure, to the ufe and behoof of the faid 


emery 
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purpofe that the faid David Edwards muy, by virtue of the faid 
fine or fines fo covenanted and agreed to be levied as aforefaid, be 
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hey : ; . make a tenant 
meffuage, lands, tenements, hereditaments, and all other the to the praccipé, 


premifes, to the end that one or more good and perfeé& common _ that « recovery 
recovery or recoveries may be thereof had and fuffered, in fuch My be fuffereds 
manner as is hereinafter for that purpofe mentioned. And itis here- 
by declared andagreed byand between all the faid parties tothefe 
prefents, thatit fhalland may betawful to and for the faid Francis 
Golding, at the cgfts and charges of the faid Abraham Barker, 
before the end of Michaelmas term next enfuing the date hereof, 
te fue forth and profecute out of his majefty’s high court of Chae 


cery one more writ or writs of entry /ur defeifin en le poff, return- 


Weftminfter thereby demanding by apt and convenient names, 
quantities, qualities, number of acres, and other defcriptions, 
the faid capital meffuage, lands, tenements, hereditaments, and 
premifes, againit the faid David Edwards ; to which faid writ 
or writs, of entry he thefaid David Edwards fhall appear gratis, 
either in his own proper perfon, or by his attorney thereto law- 
fully authorized, and vouch over to warranty the faid Abraham 


tis appear in their proper. perfons, or by their attorney, or attor- 

neys, thereto lawfully authorized, and enter into the warranty, 

and-vouch over to warranty the common vouchee of the fame 

court; who fhall alfo appear, and after imparlance fhall make 

default; fo as judgment fhall and may be thereupon had and 

given for the faid Francis Golding. to recover the fuid capital 

meffuage, lands, tenements, hereditaments, and premifes, againit 

the faid David Edwards, and for him to rec: ver in value again 

the faid Abraham Barker and Cecilia his wife, and John Bar- 

ker, and for them to recover in value ayainft the faid common 

vouchee, and that execution fhall and may be thereupon award- 

ed and had accordingly, and all and every other a@ and thing 7 

be done and executed, needful and requifite for the fuffering and Side. 
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perfecting of fuch common recovery or recoveries, with vouch- — 
ers as aforefaid. And it is hereby further declared and a ore 4 
by and between all the faid parties to thefe prefents, that imme- 
diately from and after the fuffering and perfecting of the faid re- 
covery or recoveries, fo d¢ aforefaid, of in any other manner, or 
at any other time or times, (affered or to be fuffered, as well thefe 
prefents and the aflurance hereby made, andthe faid fine or fines — 
{fo covenanted to be levied as aforefaid, as alfo the faid recovery 
or recoveries, and alfo all and every other fine and fines, recove- 
ry and recoveries, conveyances and affurances in the law whatfo- 
ever heretofore had» made, levied, fuffered, or executed, or here-. 
after. to be had, made, levied, faffered, or executed, of the faid” 
capital mefluage, lands, tenements, hereditaments, and premifes, 
or any of them, or any part thereof, by and between the faid 
parties to thefe prefents or any of them, or whereunto they or. 
any of them are or fhall be parties or privies, fhall be and enure, 
and {hall be adjudged, deemed, conftrued, and taken, and fo are 
and were meant and intended, to be and enure, and the recoveror 
or recoverors in the faid recovery or recoveries named or to be 
named, and his or their heirs, {hall ftand and be feifed of the 
faid capital mefluage, lands, tenements, hereditaments, and pre- 
mifes, and of every part and parcel thereof, to the ufes, upon 
the trufts, and to and for the intents and purpofes, and under . 
and fubje@ to the provifoes, limitations, and agreements, 
herein before-mentioned, exprefied, and declared, of, . and 
concerning the fame. 2{no the faid Abraham Barker, par- ~ 
ty hereunto, doth hereby for himfelf, his heirs, executors, and — 
adminiftrators, further covenant, promife grant, and agree, to — 
and with the faid David Edwards and Francis Golding, their 
heirs, executors, and adminiftrators, in manner and form follow- 
ing; that is to fay, that the faid capital mefluage, lands, tene- — 
ments, hereditaments, and premifes, fhall and may at all times. a 
hereafter remain, continue, and be, to and for the ‘ufes and pur- 
pofes, upon the trufts, and under and fubje& to the provifoes, — | 
limitations, and agreements herein before mentioned, exprefled a 
and declared, of and concerning the fame; and fhall and may ° 
be peaceably and quietly had, held, and enjoyed accordingly, — 
without any lawful let or interruption of or by the faid Abraham — 
Barker or Cecilia his wife, parties hereunto, his or her heirs or 


afligns, or of or by any other perfon or perfons lawfully claiming 
or toclaim from, by, or under or in truft for him, her, them or any mi 
of them, or from, by or under his or her anceftors, or any ofthem; — 
and fhall fo remain, continue, and be free and clear, and freely 
and clearly acquitted, exonerated, and difcharged, or otherw 
by the faid Abraham Barker, or Cecilia his. wife, parties her 
unto, his or her heirs, executors, or adminiftrators, well an 


fufficiently faved, defended, kept harmlefs, andi nde mnified of, from | 


Teafes; 
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Reafes; mortgages, € ee, titles, troubles, charges, and incum- 
bfances whatioever, had, made, done, barainitted. occafioned, or 
faffered, or to be had, made, done, committed, occafioned, or 
fuffered, by the faid Abraham Barker, or Cecilia his wife or by 
his or her anceftors, or any of them, or by his, her, their, or any 
of their a@, means, aflent, confent, or procurement: 2{nd more- 
over that he the faid Abraham Barker, and Cecilia his wife, 
parties hereunto, and his and her heirs, and all other perfons 
having or lawfully claiming, or which fhall or may have or law- 
fully ait, any eltate, right title, truft, or intereft, at law or in 
equity, of,in, to, or out of, the faid capital meffuage, lands, tene- 
ments, hereditaments, and premifes, or any of them, or any part 
thereof, by or under or in truft for him, her, them, or any of 
them, or by or under his or her anceftors or any of them, {hall 
and will from timetotime, and atall times hereafter, upon every 
reafonablerequeft, and at the cofis and charges, of the faid David 
Edwards and Francis Golding, or either of them, their or either 
of their heirs, executors, or adminiftrators, make, do, and exe- 
cute, or caufe to be made, done, and executed, all fuch further 
and other lawful and reafonable a&s, deeds, conveyances, and 
affurances in the law whatfoever, for the futther, better, more 
perfect, and abfolute granting, conveying, fettling, and afluring 
of the fame capital niente, lands, tenements, ee Oey 
and premifes, to and for the ufes and purpofes, upon the trufts, 
and under and fubjea to the provifoes, limitations, and agree- 
ments, herein before-mentioned, exprefled, and declared, of an 
concerning the fame, as by the faid David Edwards and Francis 
Golding or either of them, their or either of their heirs, execu- 


. tors, or adminiftrators, or their or any of their counfel learned 
in the law fhail be reafonably advifed, devifed, or required: fo 


A 1 A ° . 
as fuch further affurances contain in them no further or other 


‘warranty or covenants than againft the perfon or perfons, his, 


her, or their heirs, who fhall make or do the fame; and fo as 
the party or parties, who {hall ‘be requefted to make fuch further 
affurances, be not compelled or compellable, for making or 
doing thereof to go and travel above five miles from his, her, 
or their then refpective dwellings, or placesof abode, Provided 
Igfily, and it is hereby further declared and \agreed by and 
between a the parties to thefe prefents, that it fhall and may 
be lawful to and for the faid Abraham Barker and Cecilia his 
wife, John Barker-and Katherine his intended wife, and David 
Edwards, at any time or times hereafter, during their joint lives, 


_by any writing or writings under their renaire hands and 
#eals and attefted by two or more credible witnefles, to revoke, 
make void, alter,or change all and every or any the ufe and ufes 


3 a “aad eftates, . Vales and hereby befvure limited and declar- 


or mentioned or intended to be limited and declared, of 


and in the capital mefluage, lands, tenements, hereditaments, and 
e Ttt 2 premifes 
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premifes aforefaid, or of and in any part or parcel thereof, and | 

to declare new and other ufesof the fame, or of any part or of an 

parcel thereof, any thin g herein contained to the contrary thereof 
conclufion. in any wife notwithitanding. “jn witnefs LObereof the parties a 

to thefe prefents their hands and feals have fubfcribed and 

fet, the day and year firft above written. © a 


Sealed, and delivered, being Abraham Barker. (L. S.) 

firft duly ftamped, in the Cecilia Barker. (L. S.) _ 

_ prefence of ; David Edwards, (L. Si). | 
George Carter. _ Francis Golding. (L. S.) a 
William Browne. Charles Browne. (L. S.) xi 

- Richard More. (L. S.) ae 
John Barker. (L. Ss.) ae. | 
Katherine Edwards, (L.S.) 
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‘ Ne. TI. 
An OsvrGatioN, of Bonn, with Connition for the 
the Payment of Money. 


Zw all men by thefe prefents, that I David Edwards, 
» of Lincoln’sInn in the county df Middlefex, efquire, am held 
and firmly bound to Abraham Barker of Dale-Hall inthe county 
- of Norfolk, efquire, in ten thoufand pounds of lawful money of 
Great Britain, to be paid to the faid Abraham Barker, or his 
¢ertain Attorney, executors, adminiftrators, ov afligns; for 
which payment well and truly to be made, I bind myfelf, my 
heirs, executors, and adminiftrators, firmly by thefe prefents, 


fealed with my feal. Dated the fourth day of September in - 


the twenty firlt year of the reign of our fovereign lord Grorce 
the fecond by the grace of God king of Great Britain, France; 
and Sreland, defender of the faith, amd fo forth, and in the 
year of our Lord one thoufand feven hundred, and forty feven, 

Che condition of this obligation is fuch, that if the above 
bounden David Edwards, his heirs, executors, or adminiftrators, 
do and fhall well and truly pay, or qaufe to be paid, unto the 
_ above named Abraham Barker, his executors, adminiftrators, or 
affigns, the full fum of five thoufand pounds of lawful Britith 
money, with lawful intere(t for the fame, on the fourth day of 
March next enfuing the date of the above written obligation, 


then this obligation fhall be void and of none effect, or gfe thal 
be and remain in full force and virtue, —s-— 


Sealed and delivered, being David Edwards. (L. S.) 
firt duly Ramped, in the | 


prefence of | 


George Carter. _ ny | ‘ 
William Browne. | : 
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Ne. IV. y 


Fine of Land;, far Cognizance de Droit, come ceo, Oe 


§.-1. Writ of Covenant; or PRAECIPE, 


GHEORSE s& the fecond by the gracé of God of Great 

Britain, France, and Ireland king, defender or the faith; 
and fo forth ; to the fheriff of Norfolk, greeting, Command A- 
braham Barker, efquire, and Cecilia his wife, and John Barker, 
efquire, that juftly and without delay they perform to David 
Edwards, efquire, the covenant made between them of two 
mefluages, two gardens, three hundred acres of lands’ one hun- 
dred acres of meadow, two hundred acres of pafture, and 
fifty acres of wood, with the appurtenances in Dale; and un- 
fefs they fhallfo do, and if the faid David fhall give you fecurity 
of profécuting his claim, then fummon by good fummoners the 
faid Abraham, Cecilia, and John, that they appear before our 
juftices, at Weftminfter, from the day of faint Michael i in one 
month, to fhew wherefore they have not done it: and have you 

' there cHte fuinmoners, and this writ. wWitnefs ourfelt at Welt. 


miniter, the ninth day of O&ober, in the twenty- -firft year of our 
ne 
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-Summoners of the : : 
Pledges of ¢John Doe. within named A-¢ John Den. — 
' profecution, 2 Richard Roe; braham, Cecilia, Richard Fex- 
| and John. 


Sherifi’s return. 


§ 2. The Licence to agree. 


Norfolk, 2 David Lowards, efquire, gives tothe lordthe king | 
to wit. } ten marks, for licence to agree with Abraham 
Barker, efquire, of a plea of covenant of two mefluages, 
two gardens, three hundred acres of land, one hundred 

acres of meadow, two hundred acres of pafture, and fifty acres ~ 

of wood, with the appurtenances, in Dale. 


§. 3. The Concord, 
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. nd the aareement ts fuch, towit, thatthe aforefatd Abraham, i 
yo ts: Cecilia,and John, have acknowledged the aforefaid tenements, with 
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_the appurtenances, to be the right of him the faid David, as = 
thofe which the faid David hath of the gift of the aforefaid N®. TV; 

Abraham, Cecilia, and John; and thofe they have Par ve VAP 
guitted claim, from them and their heirs, tothe aforefaid David 
and his heirs for ever. And further, the fame Abraham, Ce- 
cilia, and John, have granted for themfelves and their heirs, 
that they will warrant to the aforefaid David, and his heirs, 
the aforefaid tenements, with the appurtenances, againit all men 
for ever. And for this recognition, remife, quit-claim, warran- 
ty, fine, and agreement, the faid David hath given to the faid 
Abraham, Cecilia, and John, two hundred pounds fterling. 


a §. 4. The Note, or. Abfirad. 


Norfolk, dwetmeen David Edwards, efquire, complainant, 
to wit, J and Abraham Barker, efquire, and Cecilia his wife, 
and John Barker, efquire, deforciants of two mefluages, two 
gardens, three hundred acres of land, one hundredacres of mea 
dow, two hundred acres of pafture, and fifty acres of wood, 
with the appurtenances, in Dale, whereupon a plea of covenant 
was fammoned between them; to wit, that the faid Abraham, 
Cecilia and John, have acknowledged the aforefaid tenements, 
with the appurtenances, to be the right of him the faid David, 
as thofe which the faid David hath of the gift of the aforefaid 
Abraham, Cecilia, and John; and thofe they have remifed and 
- quitted claim, from them and their heirs, to the aforefaid David 
and his heirs for ever. And further, the fame Abraham, Ceci- 
lia and John, have eranted forsthemfelves, and their heirs, that 
they will warrant to, the. aforefaid David, and his heirs, the 
aforefaid tenements, with the appurtenances, again{t aii men for 
ever. And for this recognition, remife, quit-claim, warranty, 
fine and agreement, the faid David hath given to the faid A-' 
braham, Cecilia, and John, two hundred pounds fterling. 


§. 5. The Foot, Ghirograph, or Indentures, of ihe VINE. 


Norfolk, ? This is the final agreement, made in the court 
|} to wit. § of the lord the king at Welminfter, from the day 
of faint Michael in one month, in the twenty firlt year of the 
reign of the lord Gzorce the fecond by the grace of God of 
| Great Britain, France, and Ireland king, defender of the faith, 
and fo forth, before John Willes, Thomas Abney; Thomas Bur- 
net, and Thomas Birch, jultices, and other faithful fubjects of 
the lord the king then there prefent, between David Edwards, 


° ° os @- 
e{quire, complainant, aad Abraham Barker efquire, and . 
Je Aah | cilia 
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cilia his wife, and John Barker, efquire, deforciants, of two 


meffuages, two gardens, three hundred acres of land, one hun- 
dred acres of meadow, two hundred acres of pafture, and fifty 


acres of wood, with the appurtenancesin Dale, whereuponaplea 


of covenant was fummoned between them in the faid court ; 
to wit, that the aforefaid Abraham, Cecilia, and John, have ac- 
knowledged the aforefaid tenements, with the appurtenances, to 
be the right of him the faid David, as thofe which the faid David 
hath of the gift of the aforefaid Abraham, Cecilia, and John ; 
and thofe they have remifed and quitted claim, from them and 
their heirs, to the aforefaid David and his heirs for ever. And 
further, the fame Abraham, Cecilia, and John, have granted 
for themfelvesand their heirs, that they will warrant to the afore- 
faid David and his heirs, the aforefaid tenements, with the ap- 
purtenances againft all men forever. And for this recognition, 
remife, quit-claim, warranty, fine, and agreement, the faid David 
hath given to the faid Abraham, Cecilia, and John, two hun. 
dred pounds fterling. Pale! 


§. 6. Proclamations, endorfed upon the Fine, according to the 
Statutes. 


The firF proclamation was made the fixteenth day of Novem- 


ber. in the term of faint Michael, in the twenty firft year of the 


king withinwritten. é 


The fecond proclmation was made the fourth day of February, — 
in the term of faint Hilary, in the twenty firft year of the king ~ 
* Ast 


withinwritten. 


Che third’ proclamation was made the thirteenth day of © 


May, in the term of Eafter, in the twenty firft year of the king 
withinwritten. i | 3 | 
The fourth proclamation was.made the twenty eighth day 
of June, in the term of the holy Triagity, in the twenty fecond 
year of the king, withinwritten, sah “ 
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A common recovery Recovery of Lands with *® double Voucher. 


es 


§. 1. Writ of Entry far Diflefin in the Pott; or, Prarcipr. 


t£ORGE the fecond by the grace of God of Great» 
Britain, France, and Ireland king, defender of the faith, 
and fo forth; to the theriff of Norfolk, greeting. Command 
David Edwards, efquire, that juftly and without Delay he 
_ render to Francis Golding, clerk, two mefluages, two gardens, 1 
| three hundred acres of land, one hundred acres of meadow, two ri 
_ hundred acres of pafture, and fifty acres of wood, with the ap- 
_ purtenances, in Dale, which he claims to be his right and inheri- 
_ tance, and into which the faid David hath not entry, unlefs 
after the difleifin, which Hugh Hunt thereof unjuftly, and 
without judgment, hath ude to the aforefaid Francis, within 
_ thirty years now laft paft, as he faith, and whereupon he com- 
plains that the aforefaid David deforceth him. And unlefs he 
fhall fo do, and. if the faid Francis fhall give you fecurity of pro- 
fecuting his claim, then fummon by good fummoners the faid 
| David, that he appear before our hin at Weltminfter, on the 
octave of faint Martin, to thew wherefore he hath not done it: 
_ and have you there the fummoners, and this writ. tWitnefs 
_ ourlelf at Weltminfter, the twenty ninth day of October, in the 
twenty firft year of our rei en. 


S . ‘f 
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profecution, 2 Richard Rue. roe aaa Richard Fen. oa 
ed David, 


§. 2, Exemplification of the Recovery Roll. 


| GEORGE the fecond by the grace of God of Great 

_ Britain, France and Ireland king, defender of the faith, and 

| fo forth; to all to whom thefe ae letters fhall come, 

| precting, Anow ye, that among the pleas of land, enrolled 

at Weitminfter, beforé Sir John Willes, knight, and his fel- 

lows, our juftices of the bench, of the term of faint Mi- 

ehael, in the twenty fir year of our reign, upon the fifty fe- 9 
gone. roll itis thus contained, S&ntry returnable on the oc- Return, 


Uuu tave 
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j 
* Note, that if the recovery be had with fingle yousher, the parts marked 
*¢ thus” in §- %» are omitted, 
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tave of faint Martin. Yforfol®, to wit: Francis Golding, clerk, 
in his proper perfon demandeth againft David Edwards, efquire, 
two mefluages, two gardens, three hundred acres of land, one 
hundred acres of meadow, two hundred acres of pafture, and 
fifty acres of wood, with the appurtenances, in Dale, as his right 
and inheritance, and into which the faid David hath not entry, 
unlefs after the diffeifin, which Hugh Hunt thereof unjuftly, and 
without judgment, hath made to the aforefaid Francis, within 
thirty years now laft paft. And whereupon he faith that he 
Limfelf was feifed of the tenements aforefaid, with the appurte- 
1ances, ‘in his demefue, as of ee and right, in time of peace, in 
oe time of the lord the king that now is, by taking the profits 
thereof to the value [* of. fix fhillings and eight pence, and 
more, in rents, corn and grafs : | andinto which [the faid David 
hath not Sa y» unlefs, as aforefaid : j and thereupon he bringeth - 
fuit, [and good proof.] 2fs0 the faid David in his proper 
perfon comes and defendeth his right, when [and where it fhall 
behove him, ne and thereupon voucheth to warranty ‘* John 
«© Barker, efquire; who is prefent here in court in his proper 
perfon; and the tenements aforefaid with the appurtenances, 
to him freely warranteth, [and prays that the faid Francis 
may count againft him.] 2%nd hereupon the faid Francis 
demandeth againft the faid John, tenant by his owm warran- 
ty, the tenements aforefaid with the appurtenances, in form 
aforefaid, &c. And whereupon he faith, that he himfelf 


was feifed of the tenements aforefaid, with the appurtenances, a 


in his demefne as of fee and right, in time of peace, in the time 
of the lord the king that now is, by taking the profits thereof 
tothe value, 6c, Andinto which,éc. And thereupon he bringeth 
fuit, @c. Uno the aforefaid John, tenant by his own warranty, 
defends his right, when, &c. and thereupon he further vouch- 
eth to warranty” Jacob Moreland: who is prefent here in.court 
in his proper perfon, and the tenements aforefaid, with the appurte- 
nances, to him freely warranteth, dc. 2nd hereupon the faid Fran- 
cis demandeth againft the faid Jacob, tenant by his own warranty, 
the tenements aforefaid, with the appurtenances, in form afore- 
faid, &c. And whereupon he faith, that he himfelf was feized 
of the tenements aforefaid, with the appurtenances, in his demefne 
as of fe¢ and right, in time of peace, in the time of the lord the 
king that now is, by taking the profits thereof to the value, dc. 7 
And into which d&ec, Bon thereupon he bringeth fuit, dc. ‘di 
Mud the aforefaid Jacob, tenant by his” own warranty, 
defends his right, when, @&c. And faith that the aforefaid 


ye aps : poe a 
Hugh did not diffeife the aforefaid Francis of the tenements 7 


aforelaid, as the aforefaid Francis by his writ and count afore- 
faid 
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faid above doth fuppofe: and of this he puts himfelf upon the 
country. 2nd the aforefaid Francis thereupon craveth leave to 
imparl; and he hath it. And afterwards the aforefaid Francis 
‘cometh again here into court in this fame term in his 
perfon, and the aforefaid Jacob, though folemnly called, cometh liarer Ais 
not again, but hath departed in contempt of the court, and chee. 
maketh default. Therefore it is confidered, that the aforefaid Judement for 
Francis do recover his feifin againft the aforefaid David of the ‘he demandant, 
tenements aforefaid, with the appurtenances; and that the faid 
David have of the land of the aforefaid « John, to the value 
‘s [of the tenements aforefaid ;] and further, that the faid John, 
‘* have of the land of thefaid” Jacob to the value [of the tene- 
_ ‘Mentsaforefaid.] And thefaid Jacob in mercy. 2nd hereupon 
the faid Francis prays a writ of the lord the king, to be direéted to 
the fheriff of the county aforefaid, to caufe him to have full 
~ fefin of the tenements aforefaid with the appurtenances: and it 
is granted unto him, returnable here without delay. After- y 1o03 oF the 
_ wards, thatis to fay, the twenty eighth day of November in this writ of feifin, 
_ fame term, here cometh the faid Francis in his proper perfon; and return, 
and the fheriff, namely fir Charles Thompfon, knight, new | 

_ fendeth, that he by virtue of the writ aforefaid to him directed, ; 
_ onthe twenty fourth day of the fame month, did caufe the faid 
_ Francis to have full feifin of the tenements aforeftid with the 

appurtenances, as he was commanded, 2lf ano fingular which Exemplificatt- 

premifes, at the requeft of the faid Francis, by the tenor of on continued. Mu 
thefe prefents we have held good to be exemplified. In teftimo- 

ny whereof we have caufed our feal, appointed for fealing writs 

in the bench aforefaid, to be affixed to thefe prefents. Witne(s Teffe. 
fir John Willes, knight,’at Weftminfter, the twenty eighth day 

ef November, in the twenty firft year of our reign. 
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